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A Post-literate Age 

Professor Kirby’s article on lawyer 
jokes in the February Journal was a 
welcome addition to the standard fare. 
We are indeed in a post-literate age; 
our pleadings frequently being the best 
evidence. While I too lament the pas- 
sage of the standard of absolute truth, 
the beginning of that end was not in 
Renaissance Florence, where beauty 
and truth reigned. Those 19th century 
German philosophers’ ideas originated 
in mid-16th century Northern Ger- 
many, not 15th century Northern Italy. 
But don’t despair, professor. Read Veri- 
tatis Splendor and rejoice! Welcome 
the coming rebirth of good art, music, 
law, literature, and, yes, even good 
jokes. 


J. Buscu 
Tallahassee 


Continuing Hurricane Efforts 
This letter is a followup to the article 

about “The Hurricane Andrew Pro Bono 

Project” in the February issue. Al- 


though the article accurately recounted 
the heroic efforts of Dade County attor- 
neys after the storm, it is extremely 
important to inform all members of 
The Florida Bar that the relief efforts 
did not end last September. For many 
hurricane survivors, their legal 
problems are just beginning to surface. 
With the passage of time, the need for 
volunteer attorneys continues to grow. 

For the past six months I have had 
the privilege of working in the Put 
Something Back Hurricane Unit, a 
relief effort made possible by a gener- 
ous grant of $150,000 from We Will 
Rebuild beginning in August of 1993 
through August of 1994. Although al- 
most two years have passed since 
Hurricane Andrew, we still see a great 
need for legal assistance in our commu- 
nity. Rebecca Ingram-Leonard, our 
intake attorney, interviews approxi- 
mately 100 hurricane victims per 
month at our five hurricane unit intake 
sites, and handles 60 to 100 Hurricane 
Hotline calls per month. The Hurri- 
cane Unit is continuing to refer an 


Oath of Admission 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admis- 
sion to the Bar, which the lawyer is 
sworn on admission to obey and for 
the willful violation to which disbar- 
ment may be had. 

“| do solemnly swear: 

“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida; 

“| will maintain the respect due to 
courts of justice and judicial officers; 

“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the law 
of the land; 

“| will employ for the purpose of 
maintaining the causes confided to 


to The Florida Bar 


me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 

“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compen- 
sation in connection with their busi- 
ness except from them or with their 
knowledge and approval; 

“| will abstain from all offensive 
personality and advance no fact preju- 
dicial to the honor or reputation of a 
party or witness, unless required by 
the justice of the cause with which | 
am charged; 

“| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone’s cause for 
lucre or malice. So help me God.” 
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average of over 30 cases per month for 
pro bono representation. 

There are many people currently on 
our staff responsible for helping to 
successfully meet the legal needs of our 
community. Our paralegals, William 
Acebo and Jill-Ann Kneapler, have 
been a tremendous help in processing 
our enormous caseload. Put Something 
Back Staff Attorney Bruce Levine has 
been an invaluable source of informa- 
tion in our referral efforts and seminar 
presentations. The expert guidance of 
Project Administrator Judge Eugene 
J. Fierro, Project Director Sharon 
Langer, and Project Coordinator Karen 
Josefsberg Ladis have turned an other- 
wise impossible task into an attainable 
goal. 

The greatest thanks must be re- 
served for the hundreds of volunteers 
who have given so generously of their 
time and talent to provide legal serv- 
ices to those who could not otherwise 
afford to retain legal counsel. These 
attorneys’ names have been inscribed 
on the Put Something Back Pro Bono 
Honor Roll, which has been displayed 
in the main courthouses of the 11th 


Judicial Circuit and is currently on 
display in the lobby of the Federal 
Courthouse for the Southern District 
of Florida and several Dade County 
branch courthouses. 

If you would like to volunteer, please 
write to Put Something Back, Hurri- 
cane Unit, 123 N.W. First Avenue, 
Miami, FL 33128 or call me at (305) 
579-5733, ext. 2265. 


A. JENKS 
Hurricane Unit Attorney 
Miami 


Kudos 

Thank you for the January 1994 
issue of The Florida Bar Journal. As a 
sole practitioner, I found the practical 
information very useful. I spent more 
time reading this issue than any other! 


Ross E. PAYNE 
Orlando 


Case Update 
In footnote 2 of the February 1994 
article, “The Expansion of the Common 
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Law Duty of Disclosure in Real Estate 
Transactions: It’s Not Just For Sellers 
Anymore,” the author states: 


The erosion of the rule of caveat emptor 
may soon apply to the sale of commercial 
property. See Haskell Co. v. Lane Co., Lid., 
612 So. 2d 669 (Fla. 1st D.C.A. 1993), which 
has certified to the Florida Supreme Court 
the issue of whether the common law doc- 
trine of caveat emptor continues to apply 
to the sale of commercial real property. 


Although the article is generally well 
written, it should be pointed out that 
the quoted footnote is misleading and 
the citation incomplete in that the 
author fails to note that the Florida 
Supreme Court dismissed its review of 
the certified question in Service Mer- 
chandise Co., Inc. v. Lane Co., Ltd., 620 
So. 2d 762 (Fla. May 7, 1993) (Table). 
Thus, the rule of caveat emptor as it 
relates to the sale of commercial prop- 
erty continues to apply in the State of 
Florida. 

DONALD A. MIHOKOVICH 
Tampa 


The decision had not been published 
at the time Mr. Morgan submitted the 
article. 
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PRESIDENT'S PAGE 


hat reflects one’s soul, 
yet projects one’s fan- 
tasies? 

What feeds one’s ego 
and, presumably, one’s wallet? 

What is intended to help John and 
Jane Q. Public, yet triggers their cyni- 
cism? 

The answer: Lawyer advertising. 

It is a hot topic around the country. 
It is getting a close look in Texas, 
which is conducting its second lawyer 
advertising referendum. The Federal 
Trade Commission staff filed anticom- 
petitive objections to Mississippi's peti- 
tion to adopt rules similar to Florida’s. 
Nevada has also adopted Florida’s ad- 
vertising rules, but uses the T.V. Broad- 
casters’ Association to monitor compli- 
ance. Missouri recently adopted strin- 
gent regulations. Iowa, which has the 
strictest rules (only “tombstone” ads 
allowed), is considering asking the ABA 
to adopt its rules. Meanwhile, Wiscon- 
sin, on the liberal end of the spectrum, 
has produced a helpful guide called, 
“The ABC’s of Marketing, for Sole Prac- 
titioners and Small Law Firms.” 

Even before the U.S. Supreme Court 
permitted lawyers to advertise in 1977, 
lawyers marketed their services. As a 
service profession, we exist only if we 
have clients to serve. Thus, ways to 
help clients find and stay with us have 
always been important. Before adver- 
tising came on the scene, lawyers 
gained visibility, created their “image,” 
obtained referrals, “cross-sold” and pro- 
spected for new clients through public 
speaking, seminars, social and profes- 
sional networking, volunteer activities, 
and by providing good service—all 
forms of business development. 

Today, the increased cost of operat- 
ing a private practice heightens the 
need to have both quantity and quality 
in clients. However, increased competi- 
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1-800-CLIENTS 


by Patricia A. Seitz 


tion has made obtaining and maintain- 
ing good clients more difficult. While 
the nation’s lawyers have doubled since 
1970, the pool of traditional clients— 
businesses and wealthy individuals— 
has become smaller. 


A Buyer’s Market 

Furthermore, client relationships 
now tend to be on an engagement-by- 
engagement basis—one with you, an- 
other with your competition down the 
street—rather than the long-term rela- 
tionships of the past. It is a buyer’s 
market, and clients, who have become 
very cost-conscious, shop around for 
the best price. 

Ideally, advertising helps people with 
no network of colleagues and acquain- 
tances who can provide recommenda- 
tions of where to turn for legal assis- 
tance. Looking at lawyers’ early adver- 
tising efforts, it is questionable how 
well we served this goal. Some of our 
colleagues’ ads made used car huck- 


sters and carnival barkers look pol- 
ished and professional. 

For smart people, we seem to have 
missed a rather fundamental principle— 
advertising and marketing are not the 
same thing. To equate the two puts the 
cart before the horse. Advertising is 
but one of the many tools available for 
use after engaging in an analytical/ 
strategic process that produces a mar- 
keting plan. 

One marketing caveat: clients in the 
right quantity and quality do not hap- 
pen overnight. Developing and main- 
taining good clients is an ongoing pro- 
cess that pays off slowly. For those into 
instant gratification, marketing will 
be a frustrating experience. Addi- 
tionally, lack of patience will come 
back to haunt you, in the form of a 
client who was “too good to be true,” 
or the public image of a “sleazy” law- 
yer. Both nightmares take a long time 
to end. 

In Florida, lawyers’ approaches to 
advertising can best be described as 
schizophrenic. On the side against law- 
yer advertising are those who see it as 
demeaning to the profession, as a threat 
to their own livelihood, as egotistical 
and suspect self-promotion, or as trans- 
forming our justice system into a per- 
ceived “get rich quick” lottery. On the 
other side are First Amendment pur- 
ists, consumer advocates, free mar- 
keters, and those whose desire for 
business profit or celebrity status 
makes advertising worthwhile. 

For 64 percent of Florida’s lawyers, 
the “come-join-my-conveyor-belt-and- 
get-rich-quick” gimmick ads are the 
primary cause of the public’s negative 
perception of the profession. According 
to the ABA Hart Poll, the public agrees. 

Notwithstanding the clamor against 
such ads, Florida lawyers have not 
been sufficiently motivated to comply 
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At Matthew Bender, we 
believe our representatives 
should be judged not by the 
number of sales they bring in, 
but by the number of satisfied 
customers they keep. 

Serving your needs, now 
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all our representatives. That 
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your legal research options. 
And because our representa- 
tives are compensated accord- 
ing to your level of satisfaction, 
you can be sure that you’re 
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the most value and greatest 
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with the advertising rules. Despite the 
Bar’s work to educate lawyers about 
proper advertising through its free “Ad- 
vertising Handbook” and Ethics Hot- 
line, a recent review of the Tampa area 
Yellow Pages reflects that the number 
of complying attorneys falls far short 
of 100 percent. 

In a nutshell, the rules were de- 
signed to encourage lawyers to provide 
straightforward, factually objective 
information about themselves and their 
services, so the public can make an 
informed decision about their rights 
and available legal services. 

Thus, the blonde bombshell type ads 
seen recently in Daytona Beach do not 
contribute to this objective or, for that 
matter, help the consumer make an 
informed judgment about selecting a 
legal services provider. On the other 
hand, maybe they do. They tell the 
public that lawyers are so desperate for 
work they will appeal to parts of the 
body other than the brain, to get clients 
in the door. They also say that lawyers 
see people, particularly women, as ob- 
jects; thus, don’t expect to be treated 
in a respectful way. 


Cases Pending 

Where are we as a Bar on this? Right 
now, in litigation. Two cases are pend- 
ing in the 11th Circuit. The Bar is the 
appellee in Jacobs, the facial challenge 
to the rules, and an appellant in the 
McHenry case, which declared uncon- 
stitutional the 30-day waiting period 
for direct mail solicitation. We also 
filed a U.S. Supreme Court amicus 
brief in the Florida lawyer/CPA adver- 
tising case (Ibanez). Oral arguments 
in McHenry were last month, in Ibanez 
this month. 

The Board of Governors recently de- 
bated whether to change the adver- 
tising program because it was not reve- 
nue-neutral, as originally planned. The 
board’s dilemma was if we loosened the 
rules, we would unleash a floodgate of 
sleazy ads, which was unacceptable. 
On the other hand, how do we pay for 
the program? Certain personnel 
changes helped avoid this financial 
quandary this year. 

However, the board also voted to 
increase enforcement to level the play- 
ing field between complying and non- 
complying lawyers. Thus, the question 
now is, given the Bar’s limited re- 
sources, how do we monitor the miles 
of billboards, the endless cable chan- 


The reality is 
advertising is here 
to stay. It is up to 
us to mold it into a 
tool that is helpful 
to the public 


nels in 11 media markets, plus the 
direct mail solicitation to potentially 
13 million Floridians? 

There are no easy answers. The 


reality is advertising is here to stay. 


It is up to us to mold it into a tool that 
is respectful and helpful to the public. 
We will avoid harmful advertising only 
if each of us is willing to do five things. 


What To Do 

First, learn and follow the advertis- 
ing rules. Encourage our colleagues to 
do likewise. Report to the Bar any rule 
violations you see. We have a responsi- 
bility to do so. For those unaware, fees 
obtained from ads violating the rules 
can be forfeited. Recently, the Florida 
Supreme Court took its first steps to 
prosecute an attorney for noncompli- 
ance with the advertising rules. 

Second, keeping in mind lawyer ad- 
vertising is merely a tool to inform and 
objectively match people with legal 
needs to available service, let us exam- 
ine how the present rules can be made 
easier to understand, simpler to apply, 
and more helpful to the public. Luckily, 
the Advertising Committee’s rule in- 
terpretations to date, contained in the 
“Advertising Handbook,’ provide a good 
beginning. 

Third, let’s educate the public about 
what a lawyer’s ad should be—no ap- 
peals to the emotions, no dramatiza- 
tions implying subjective attributes like 
quality or caring, much less car crashes, 
ambulance sirens, or other gimmicks— 
just the unadorned facts. The public is 
cynical about advertising because they 
see it as a manipulative and deceptive 
Madison Avenue technique to create 
needs where none exists. The public’s 
tolerance of such deception in the prod- 
ucts they can live without disappears 
when it comes to selecting those serv- 
ices where trust is a critical factor, as 
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in legal services. 

Fourth, let’s give the public lists of 
referral sources and a checklist of 
questions to ask when selecting a law- 
yer. The checklist would cover such 
things as the professional expertise 
and discipline history of each lawyer 
and nonlawyer working on the matter; 
fees and costs (types, method of deter- 
mination and payment, and how to 
resolve disputes); and ways to under- 
stand and evaluate the “handling” of a 
matter. 

Fifth, let’s show lawyers how to mar- 
ket effectively. To that end, I have 
asked J.R. Phelps, The Florida Bar’s 
Law Office Management Advisory Serv- 
ice director, to develop a practical mar- 
keting guide for Florida’s sole and 
small firm practitioners. 


Self Appraisal 

While awaiting J.R’s book, we might 
try step one in developing a marketing 
plan. It is a frank analysis of the 
individual attorney’s capabilities, 
needs, present clients and operating 
environment. It will give us a picture 
of our real and perceived strengths, 
weaknesses, and differentiating fac- 
tors, and identify the profitable and 
satisfying aspects of our present busi- 
ness, as well as the factors posing 
challenges or creating new opportuni- 
ties. 

A byproduct of this analysis is a 
realistic appraisal of whether we really 
enjoy private practice. Today, many 
lawyers do not. Maybe this is a good 
time to ask ourselves, what are my 
other options? The theme of the annual 
convention this June is “Challenging 
the ’90’s.” As part of the Bar’s effort to 
help lawyers face these challenges, the 
Young Lawyers Division and the Pro- 
fessional Stress Committee will look 
at alternative careers in “Strategies for 
Successful Career Development Inside, 
Outside, and Around the Law.” Come 
take a look. 

Let’s be the smart people we like to 
see ourselves as being and develop 
effective, respectful ways for matching 
our services with the public’s needs. 
In this effort, we need each Bar mem- 
ber’s cooperation. If you chose to adver- 
tise, do so responsibly. Advertising vio- 
lations hurt us all. If we aim to be our 
best, rather than the lowest common 
denominator, we'll have three winners— 
the public, the profession, and our- 
selves. 
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EXECUTIVE DIRECTIONS 


YLD, Public Information 
Office Offer Programs 
Worth Considering 


or the past few months I 

have been using this space 

to advise you of some of the 

many programs your Bar 
has in place to help you in your prac- 
tice. I would like to continue that series 
by detailing here two highly effective, 
but underutilized programs—the Young 
Lawyer Division’s Seek Counsel of Pro- 
fessional Experience program and the 
Public Information and Bar Services 
Department’s sales of consumer- 
oriented pamphlets. 

The SCOPE program has been in 
place for more than 4 dozen years. 
Created, funded, and operated by the 
Young Lawyers Division, the program 
seeks to match experienced practition- 
ers with their less-experienced col- 
leagues in a mentoring relationship. 
Following an initial referral by the 
SCOPE program administrator at Bar 
headquarters in Tallahassee, the sen- 
ior and junior lawyers consult on is- 
sues of substantive law, as well as on 
questions of practice and procedure. 

The program presently has just over 
200 volunteers ready to take calls. The 
YLD always is looking for more volun- 
teers, and I hope those among you with 
substantial practice experience will con- 
sider signing up for the SCOPE panel. 

The panel is divided into specialty 
areas, so that the caller can be quickly 
put in touch with someone likely to 
have an answer to his or her questions. 
Practice areas covered by SCOPE are 
administrative and governmental law, 
business law, civil practice and proce- 
dure, criminal law, marital and family 
law, real property, torts, and wills and 
estate planning. 

The YLD asks that all panel mem- 
bers have at least five years of 
experience in their designated practice 
area, and that they carry acts and 
omissions insurance. 


by John F. Harkness, Jr. 


Feedback I have received from young 
lawyers over the years suggests a 
SCOPE referral can be a great help to 
practitioners just starting out or start- 
ing over in a new geographic location. 
To learn more about the SCOPE pro- 
gram, call Edith Trotman at (904) 
561-5807. 

The consumer pamphlet series pub- 
lished by the public information staff 
also has been well-received over the 
years. The staff has worked closely 
with highly regarded practitioners in 
a number of areas of law to create a 
series of pamphlets which give a brief 
overview of the law and help con- 
sumers determine when they might 
need the services of a lawyer. 

The pamphlets are professionally de- 
signed and can make an attractive 
addition to your client waiting area. 
The staff also has available a variety 
of racks to display the pamphlets. 

Making these consumer pamphlets 
available to clients can be good for 
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your practice from a business stand- 
point, also, as clients who have come 
to consult you on one matter may be 
reminded to ask questions regarding 
another area of their affairs. 

Available for $25 per 100 or $20 per 
100 for orders of more than 500 pam- 
phlets, the series includes the follow- 
ing titles: “A Consumer Guide to 
Clients’ Rights,” “Adoption in Florida,” 
“Applying For Credit,’ “Attorney’s 
Fees,’ “Bankruptcy,” “Buying A 
Condominium,” “Buying A Franchise,” 
“Buying A Home,” “Clients’ Security 
Fund,” “Complaint Against A Florida 
Lawyer,’ “Consumer Guide To The 
Legal Fee Arbitration Program,” “Di- 
vorce in Florida?’ “Do You Have A 
Will?” “Family Mediation,’ “Filing An 
Unlicensed Practice of Law Complaint,” 
“Florida Call-A-Law,” “Guide To Flor- 
ida’s Court System,” “Handbook for 
Jurors,’ “How to Find a Lawyer in 
Florida,’ “How to Resolve a Grievance 
With an HMO,” “If You Are Arrested 
in Florida,’ “Juvenile Arrest,” “Legal 
Aid in Florida,” “Legal Guide for New 
Adults,” “Legal Rights of Senior Citi- 
zens,” “Legal Services for the Middle 
Class,’ “Marriage,” “Mass Disaster,’ 
“Notaries, Immigration and the Law 
(English/Spanish),” “Sections of The 
Florida Bar,” “Selecting a Lawyer For 
Your Special Needs,” “Sexual Harass- 
ment in the Workplace,’ “Shared 
Parenting After Divorce,’ “So You're 
Going to Be a Witness,” “So You Want 
to Be a Lawyer,’ “The Florida Bar,’ 
“What Is a Guardian?;’ “What Is Pro- 
bate?” and “What to Do in Case of an 
Automobile Accident.” 

A sample packet of the pamphlets is 
available free from the Public Informa- 
tion and Bar Services Department. For 
more information, call Pat Sullivan of 
the Public Information and Bar Serv- 
ices staff at (904) 561-5834. 0 
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Attorney Disqualification 
Florida Following State 
Farm K.A.W. 


A Common Sense Approach 
in the Public Interest 


by Dana G. Bradford II and Steven E. Brust 


he Supreme Court of Flor- 
ida routinely decides high- 
profile cases, many of 
which are closely followed 
by the news media and other legal 
commentators. Because of the atten- 
tion focused elsewhere, oftentimes 
judicial decisions dealing with profes- 
sional ethics matters fail to garner the 
attention, even among lawyers, that 
they deserve. In January 1991, the 
Supreme Court of Florida rendered 
such a decision when it issued its 
opinion in the case of State Farm 
Mutual Automobile Insurance Co. v. 
K.A.W., 575 So. 2d 630 (Fla. 1991). The 
decision reversed a trial court’s order, 
which had been approved by the Fourth 
District Court of Appeal, refusing dis- 
qualification of plaintiffs’ attorneys in 
a personal injury action.! 

Arguably a decision to which the 
term “landmark” could apply, State 
Farm has begun, and will continue to 
have a dramatic impact upon issues 


pertaining to attorney disqualification 
in Florida. This is so because the court 
settled a troubled area of the law with 
a clear pronouncement requiring attor- 
ney disqualification issues to be 
resolved upon pragmatic principles, 
with the emphasis on fundamental 
fairness, both in terms of the parties 
who may be heard to object to the 
representation, and in the nature of 
the factors and circumstances which 
will merit the granting of such a mo- 
tion. 

Speaking through Justice Grimes, 
the State Farm court: 1) Established 
that pursuit of a motion for disqualifi- 
cation does not strictly require that the 
moving party have been a former cli- 
ent, but rather, disqualification may 
be sought by an appropriate aggrieved 
party who has standing because he or 
she “stands in the shoes” of the former 
client; 2) held that when a party to 
litigation retains counsel who has 
gained confidential information through 
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a prior attorney-client relationship with 
someone other than the movant, dis- 
qualification can nevertheless be 
required because the legal system can- 
not function fairly or effectively when 
an attorney has an informational ad- 
vantage in the form of such confidences 
in the litigation; and 3) rejected the 
argument that the aggrieved former 
client (or related party) must show 
actual prejudice resulting from the 
attorney’s representation of an oppos- 
ing party, and confirmed that the courts 
of Florida are to apply essentially the 
same standards for disqualification un- 
der the present Rules of Professional 
Conduct as had been applied pursuant 
to the earlier Code of Professional Re- 
sponsibility. 


Background 

In recent years, motions to disqualify 
a party’s attorney in litigation have 
become far more common.” Such mo- 
tions almost always arise out of 
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circumstances in which a party claims 
that its adversary is being represented 
by his or her former attorney with 
respect to a “substantially related” mat- 
ter, in violation of the principles 
relating to attorney conflict of inter- 
est.3 And, as is generally the case in 
any type of civil litigation, lawyers who 
are the subject of such motions raise 
every “technical” or “procedural” argu- 
ment against the motion, many of 
which tend to be of the type that 
nonlawyers would characterize as “loop- 
holes,” in that form is often urged over 
substance. For example, the absence 
of a specific violation of an ethical rule 
is often urged as grounds for avoidance 
of disqualification, even where an ap- 
pearance of impropriety, or an obvious 
possibility for unfairness, exists as a 
practical matter in light of the circum- 
stances of a given case.* 

Two such arguments were pro- 
minently featured in the circumstances 
surrounding the State Farm decision. 
The first of these issues pertains to the 
proper construction to be given to Rule 
4-1.9 of the Rules of Professional Con- 
duct.5 The language of Rule 4-1.9 
appears only to limit an attorney from 
changing sides on a substantially re- 
lated matter when the opposing party 
is a former client. Technically speak- 
ing, then, the argument has been made 
that if the actual “former client” is not 
involved, or is for some reason no 
longer the real party in interest in 
connection with the matter at hand, 
the opposing party could not seek dis- 
qualification.® 

In this context, an interesting anom- 
aly had developed between the 
language of Rule 4-1.9, and the provi- 
sions of the Florida Evidence Code 
pertaining to the scope of the attorney- 
client privilege, found in §90.502(1).7 
That statute provides that: 

(3) The privilege may be claimed by:. . . 
(d) A successor, assignee, trustee in 

dissolution or any similar representative of 

an organization, corporation, or association 


or other entity, either public or private, 
whether or not in existence. 


Thus, in accordance with the statu- 
torily protected privilege a successor-in- 
interest to an attorney’s former client 
could invoke the privilege and preclude 
an opposing party from obtaining any 
confidential information, testimonial or 
documentary, from an attorney who 
had represented the former client in a 
substantially related matter. However, 
if the opposing party actually hired 
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The language of 
Rule 4-1.9 appears 
only to limit an 
attorney from 
changing sides on a 
substantially related 
matter when the 


opposing party is a 
former client 


that attorney, the argument could be 
made under Rule 4-1.9 that the succes- 
sor-in-interest had no standing to seek 
disqualification of the attorney from 
representing the opposing party, be- 
cause the successor was not technically 
the “former client.”® The irony of such 
a situation is indeed striking, and the 
negative impression of the justice sys- 
tem which it could create in the minds 
of litigants is obvious. 

A second problem area arose out of 
the adoption in 1987 of the new Rules 
of Professional Conduct to govern the 
affairs of attorneys belonging to The 
Florida Bar, in lieu of the pre-existing 
Code of Professional Responsibility.® 
Under the earlier code, it was some- 
times argued that the conduct of 
lawyers was required to be unrealisti- 
cally pristine due to the requirement 
that lawyers at all times completely 
avoid any possible “appearance of im- 
propriety.”!° The latter proscription, 
however, is not found in the compara- 
ble provisions of the Rules of Pro- 
fessional Conduct.!! The argument has 
often followed that this absence is 
significant, and places the burden upon 
the former client to prove that he or 
she has suffered actual prejudice as a 
result of an attorney’s representation 
of an opposing party. 

This position is inconsistent with 
Florida law as it had developed in the 
disqualification area under the earlier 
code, because the former client had 
never been required to prove that confi- 

dential information was given to the 
attorney.!2 Rather, the disclosure of 
confidential information, and the possi- 
bility of resulting prejudice, were 


presumed as a matter of law, and 
disqualification was held to be auto- 
matic merely upon the showing that 
the two legal matters were “substan- 
tially related” to each other.!3 And, 
indeed, the State Farm case came be- 
fore the Supreme Court after both the 
trial court and the Fourth District 
Court of Appeal had, in fact, applied a 
standard which required the former 
client to show actual prejudice from the 
representation. !4 


The State Farm Decision 

e The Facts Presented to the Su- 

preme Court 

The facts giving rise to the State 
Farm decision are complex and are 
presented in detail in the court’s opin- 
ion. Essentially, a father, mother, and 
daughter were originally represented 
by the same lawyers in an automobile 
negligence action.!5 With the father’s 
express consent, the law firm withdrew 
as his counsel, but continued to 
represent the injured mother and 
daughter, and filed an amended com- 
plaint advancing a claim against the 
firm’s former client, the father.1® The 
same law firm had also pursued a 
medical malpractice action on behalf 
of the parents and their daughter, 
relating to alleged negligent treatment 
of the daughter, and continued repre- 
senting the entire family in that case 
after withdrawal from the other. The 
father’s liability carriers, including 
State Farm, thereafter filed motions 
seeking to disqualify the law firm’s 
attorneys from representing the mother 
and daughter in the automobile action 
against the father. 

The trial court refused to disqualify 
the father’s prior attorneys on two 
grounds. First, the trial court felt that 
the insurers lacked standing to bring 
a motion to disqualify, since they were 
not former clients of the attorneys; and 
secondly, that the insurers had failed 
to show clearly and convincingly that 
they would be prejudiced or that the 
continued representation would inter- 
fere with the fair and impartial 
administration of justice.!7 The Fourth 
District Court of Appeal denied the 
insurers’ petitions for certiorari on the 
latter grounds.!8 The Supreme Court 
thereafter accepted the case for review 
based upon conflict jurisdiction.!9 

e TheSupreme Court Expands Stand- 
ing to Bring Disqualification Motions 
to Persons Other Than Former Clients 


The law firm involved in State Farm 
opposed the motion in the lower court, 
and on appeal, on the grounds that 
problems arising from the violation of 
the confidentiality requirements of Rule 
4-1.6 of the Rules of Professional Con- 
duct, and the proscriptions against use 
of Rule 4-1.6 confidential information, 
set forth in Rule 4-1.9, could not be 
raised by someone other than the for- 
mer client. The lawyers said, in effect, 
that the insurers could not seek dis- 
qualification because the attorney- 
client relationship belonged solely to 
the former client. The former client 
had consented to the conflict which, 
they said, satisfied the rule’s require- 
ments.?° 

The Supreme Court, however, re- 
jected that argument, and analyzed the 
question of standing in attorney dis- 
qualification matters in a more realistic 
and practical way, based upon princi- 
ples applied generally to determine 
whether a person has standing to liti- 
gate any issue.”! In that regard, the 
court cited the proper test for standing 
to be the pragmatic rule followed in 
Florida. As expressed in the case of 
General Development Corp. v. Kirk, 251 
So. 2d 284 (Fla. 2d DCA 1971), that 
standing is, in the final analysis, that 
sufficient interest in the outcome of 
litigation which will warrant the court’s 
entertaining it.22 

The Supreme Court then went on to 
point out that the position taken by the 
lawyers in opposition to the motion to 
disqualify was incorrect, because it 
took into consideration only one of the 
two express reasons for the rules (4-1.6 
and 4-1.9) concerning confidential in- 
formation. According to the State Farm 
court, the requirement that an attor- 
ney maintain client confidences 
advances the interests of the client 
first, by encouraging a free flow of 
information and development of trust 
essential to an attorney-client relation- 
ship; and second, serving to promote 
fundamental fairness in our adversary 
system, which according to the court, 
cannot function fairly or effectively if 
an attorney has an informational ad- 
vantage in the form of confidences 
gained during a former representation 
of the client’s current opponent.?3 

Speaking to the second considera- 
tion, the court reaffirmed the viability 
of the rule pronounced in the Fifth 
District’s decision in Ford v. Piper 
Aircraft Corp., 436 So. 2d 305, 307-308 


(Fla. 5th DCA 1983), that the ultimate 
purpose of the rules in such a situation 
is to afford parties the right to an 
impartial forum, and that when neces- 
sary, a trial court may grant disqualifi- 
cation because circumstances have 
arisen in which one party has an unfair 
advantage over the other.24 The court 
then characterized the ultimate ques- 
tion, in light of the foregoing legal 
principles, as whether the insurers 
could “stand in the shoes” of the in- 
sured and be heard to raise the issue 
of disqualification.25 Answering in the 
affirmative, Justice Grimes opined that 
the insurers clearly had such an inter- 
est, even though they were not parties 
to the litigation, and were not “the 
former client of the involved attor- 
neys,” and even though the former 
client had expressly consented to the 
potential conflict.2 The court’s reason- 
ing: The insurers were in fact interested 
parties because they would be required 
to indemnify the father for losses 
suffered, and, therefore, had a material 
interest in the outcome of the litiga- 
tion.27 Thus, the insurers had standing 
to move to disqualify the attorneys, 
based upon considerations of the fair 
administration of justice.28 

e The Supreme Court Reaffirms the 
Standards for Disqualification in Ef- 
fect Prior to Adoption of the Current 
Rules of Professional Conduct 

Moreover, in State Farm, the Su- 
preme Court flatly rejected the Fourth 
District’s analysis that disqualification 
was inappropriate because there had 
been no showing of actual prejudice 
which had been, or would be, caused 
by the representation. In this regard, 
the Supreme Court noted favorably the 
First District Court of Appeal’s deci- 
sion in Junger Utility & Paving Co. v. 
Meyers, 578 So. 2d 1117 (Fla. lst DCA 
1989), which had earlier decided that 
the test for disqualification had not 
changed when the Rules of Profes- 
sional Conduct had replaced the pre- 
existing Code of Professional Responsi- 
bility on July 1, 1987. In Junger, the 
First District held that even under the 
new rules, only two things had to be 
proven to justify disqualification: 1) 
That an attorney-client relationship 
existed, thereby giving rise to an ir- 
refutable presumption that confidences 
were disclosed during the relationship; 
and 2) the matter in which the law firm 
subsequently represented the interest 
of the former client was the same or 
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substantially related to the matter in 
which it represented the former cli- 
ent.29 

Most importantly, the court went on 
specifically to hold in State Farm that, 
after showing that the present matter 
was substantially related to a former 
case, the moving party had no burden 
to prove actual prejudice, or the actual, 
harmful use of confidential informa- 
tion.*° In re-affirming the earlier rule, 
creating an irrefutable presumption of 
such circumstances, the opinion stated: 
The Rules of Professional Conduct requiring 
confidentiality serve the same purposes as 
the confidentiality requirements of the Code 
of Professional Responsibility. Similarly, the 
need for the irrefutable presumption contin- 
ues to exist, just as under the former code. 
The presumption acknowledges the diffi- 
culty of proving that confidential information 
useful to the attorney’s current client was 
given to the attorney. It also protects the 
client by not requiring disclosure of confi- 
dences previously given to the attorney.*! 

Having reached the foregoing conclu- 
sion, the court then reversed the Fourth 
District’s holding, requiring the dis- 
qualification of the father’s former 
lawyers. 

In light of its earlier analysis on the 
standing issue, the court’s holding was 
predictable. Under the circumstances, 
in State Farm, the presumptive posses- 
sion and use of such confidences against 
a party “standing in the shoes” of the 
lawyer’s former client was clearly 
tainted with “an appearance of impro- 
priety,’ and of necessity called into 
play “the fair administration of jus- 
tice.” This result was clearly required 
because of the inherent informational 
advantage possessed by the lawyers in 
the representation of their present 
clients against the former client and 
his insurers. Finally, the State Farm 
opinion closed by resolving the ques- 
tion of whether a showing of ethical 
misconduct was necessary for disquali- 
fication of an attorney. The court made 
it clear that disqualification is not the 
equivalent of a finding of professional 
misconduct, by pointing out that its 
decision in State Farm in no way 
implied ethical misconduct on the part 
of the lawyers who were disqualified. 

Although the court’s analysis cer- 
tainly affords some comfort to the 
disqualified attorneys, it is apparent 
that the court was stressing that the 
public policy considerations relating 
to preservation of public faith in the 
fair administration of our justice sys- 
tem were paramount in the decision. 


Thus, in situations when clear appear- 
ances of impropriety or unfairness could 
have a detrimental effect in that re- 
gard, the balance must be struck in 
favor of these overriding policy consid- 
erations. The court thus concluded as 
it had opened—by making it clear that 
substance will, in fact, be given prior- 
ity over form in the analysis of attorney 
disqualification issues, and that tech- 
nical defenses to disqualification will 
be rejected when it appears that the 
circumstances are such as would argu- 
ably erode public confidence in the fair 
administration of justice. 


Subsequent Developments 
Reflect Spirit of State Farm 

Although State Farm laid the foun- 
dation for the development of the law 
of disqualification along pragmatic lines 
centered upon fundamental fairness, 
unfortunately, the development of the 
law in this area has moved very slowly. 
Since review is only available by certio- 
rari, and appellate decisions in this 
area of the law are rare, this is not an 
unexpected circumstance. There are, 
however, two noteworthy cases which 
have been decided subsequent to the 
Supreme Court’s opinion in State Farm 
as of this writing and reference that 
decision, both of which were decided 
by the First District Court of Appeal. 
These decisions reflect the spirit of 
State Farm in resolution of the dis- 
qualification issue present in those 
cases. 

In Lee v. Florida Department of In- 
surance and Treasurer, 586 So. 2d 1185 
(Fla. lst DCA 1991), the First District 
reversed an administrative hearing of- 
ficer’s order denying a motion for 
disqualification which had been filed 
by an insurance agent, who was the 
subject of administrative proceedings 
to revoke his license.2 It was undis- 
puted that the agent had no prior 
attorney-client relationship with the 
attorney sought to be disqualified. The 
First District held nonetheless that the 
agent had standing to raise the issue 
of disqualification, noting that disquali- 
fication in the case was required to 
avoid the “appearance of impropriety.”*3 

In Kenn Air Corp. v. Gainesville- 
Alachua County Regional Airport Au- 
thority, 593 So. 2d 1219 (Fla. 1st DCA 
1992), the First District considered the 
question of whether a successor-in- 
interest to an attorney’s former client 
would have standing to raise a motion 
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for disqualification when the predeces- 
sor-in-interest’s attorney was now 
representing the opposing party in sub- 
stantially related litigation. Despite 
the absence of an attorney-client rela- 
tionship, the court reversed a trial 
judge’s denial of disqualification, and 
held that the successor-in-interest could 
raise the issue.*4 In so doing, the Kenn 
Air court noted that Rule 4-1.7 of the 
Rules of Professional Conduct specifi- 
cally permits someone other than a 
client or former client to move for 
disqualification in instances involving 
conflicts of interest in simultaneous 
representations. As a result, the Kenn 
Air court found that a similarly com- 
pelling circumstance exists in a case 
when a “conflict is clear” and “the 
question of fair and efficient adminis- 
tration of justice is raised.”35 


State Farm’s 
Pragmatic Approach 

Although the Supreme Court in State 
Farm may arguably be viewed as tak- 
ing a more expansive view as to the 
circumstances in which attorneys can 
be disqualified, hopefully this will not 
always be the case. For example, State 
Farm’s pragmatic and common sense 
approach to disqualification motions 
should leave room in an appropriate 
case for consideration of an initial 
issue, that is, whether the purported 
“confidential information” possessed by 
the attorney sought to be disqualified 
is truly confidential, so that the party 
disclosing such information to the at- 
torney had a reasonable expectation 
that information would be kept confi- 
dential. As certain federal decisions 
have made clear in the context of cases 
involving corporate affairs, the ques- 
tion may often be resolved merely upon 
considerations apparent on the face of 
the attorney-client relationship at is- 
sue. 

One area in which caselaw has de- 
veloped is found in the context of 
business transactions within or be- 
tween corporations, such as when a 
company and its former directors are 
involved in litigation, or when compa- 
nies employing their own separate 
counsel merge and litigation then fol- 
lows between competing interests in 
the surviving entity. Under either cir- 
cumstance, Florida’s courts could follow 
the rule originally pronounced by the 
Second Circuit in Allegaert v. Perot, 
565 F.2d 246 (2d Cir. 1977), which 


establishes the principle that in situ- 
ations in which the presumed disclosure 
of confidential information would have 
actually occurred without a reasonable 
expectation that it would be main- 
tained as confidential, or when the 
party now represented by the attorney 
would unquestionably have been enti- 
tled to receive such information 
anyway, disqualification of the attor- 
ney would be inappropriate.*® 

Another area that the rule pro- 
nounced in Allegaert is reasonable, and 
has been applied in federal and state 
decisions, is in situations in which a 
lawyer working for a corporation re- 
ceives information on a particular 
corporate matter from the corporation’s 
officers or directors, and subsequent 
litigation ensues between the corpora- 
tion and the officers and/or directors 
relating to that matter. As in Allegaert, 
the corporate lawyers should be able 
to represent the corporation, or the 
officers or directors, in any such litiga- 
tion. This would be true because, on 
the one hand, the officers and directors 
would have no reasonable expectation 
that the lawyers would not disclose 
such information to their corporate 
client, since the corporation is clearly 
entitled to receive all information dis- 
closed by the officers and/or directors 
while employed with the company and 
relating to the company’s affairs. The 
corporation, on the other hand, has no 
right to withhold such information from 
its directors and officers. 

The “substantial relationship” test 
should not be implicated in such cases, 
and thus disqualification would be in- 
appropriate.” Florida’s courts should 
reach a similar result if confronted 
with similar circumstances even in 
light of the considerations expressed 
in State Farm, because in the context 
of such business transactions and liti- 
gation, the lawyers’ continuing rep- 
resentation neither suggests any de- 
viation from the standard of “funda- 
mental fairness,” nor creates circum- 
stances under which the public’s 
perception of the efficacy of the justice 
system would be adversely affected in 
any way. 


Conclusion 

Undoubtedly, there will be a seg- 
ment of the Bar which will take a dim 
view of the State Farm decision and its 
progeny. As time passes, the decision 
will surely be criticized upon every 


available basis, such as the assertion 
that it represents an unwarranted in- 
trusion into the rights of clients to 
select counsel of their choice, as well 
as an infringement of the corollary 
right of lawyers to freely seek employ- 
ment in the marketplace. Nevertheless, 
the sounder view requires that the 
Supreme Court be applauded for this 
decision, which took a realistic, “big- 
picture” view of the impact that attor- 
ney conflict situations may have upon 
the public’s confidence in the fair ad- 
ministration of justice, and has 
provided common sense standards 
which the trial courts can effectively 
employ to safeguard the system’s effec- 
tiveness. Assuming the court’s practical 
approach continues, with a more re- 
strictive view of disqualification when 
appropriate, the passage of time should 
bear out that in State Farm the right 
result was reached, for the right rea- 
sons.0 
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Fabre/Allied-Signal/ 


Dosdourian Trilogy 


n 1986, the Florida Legislature 
passed the Tort Reform Bill, 
which included a comparative 
fault statute, F.S. §768.81. By 

charting new ground with a uniquely 

worded statute, the legislature threw 
the courts of Florida into turmoil. 

Throughout the state, judges inter- 

preted the comparative fault statute 

in different ways. 

One of the primary areas of dis- 
agreement revolved around whether 
nonparties should be considered when 
apportioning fault and, thereby, dam- 
ages. In 1991, the Fifth District Court 
of Appeal issued Messmer v. Teachers 
Ins. Co., 588 So. 2d 610 (Fla. 5th DCA 
1991), holding that nonparties were to 
be included in the apportionment of 
fault. In 1992, the Third District Court 
of Appeal issued a contrary opinion and 
certified conflict with Messmer. Fabre 
v. Marin, 597 So. 2d 883 (Fla. 3d DCA 
1992). 
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Questions Answered, More Created 


by Thomas S. Edwards, Jr., and Sarah Helene Sharp 


The comparative fault statute also 
generated many other questions. 
Among these were: whether immune 
parties could have fault apportioned 
to them; to which causes of action the 
statute applies; who is considered a 
party at fault; and how inclusion of 
nonparties in fault apportionment 
should impact pleading, discovery, and 
the trial structure. On August 26, 
1993, the Florida Supreme Court is- 
sued three opinions that answered some 
of these questions, left many unan- 
swered, and created altogether new 
questions for the trial bar. This article 
will analyze those questions. 


Questions Answered 
e Fabre v. Marin 

In a five-to-two opinion, the Florida 
Supreme Court approved Messmer and 
determined that nonparties may be 
placed upon the verdict form for fault 
apportionment. Fabre v. Marin, 623 


So. 2d 1182 (Fla. 1993). Thus, the 
rationale contained in the underlying 
decision in Fabre v. Marin was ex- 
pressly rejected. 

The court decided that F.S. §768.81 
is unambiguous and expressly requires 
“by its clear terms” that judgment be 
entered against the party liable only 
on the basis of that party’s percentage 
of overall fault. Fabre, 623 So. 2d at 
1185. The court further opined that, 
even if the statute were ambiguous, 
“the legislature intended that damages 
be apportioned among all participants 
to the accident.” Id. 

The majority noted, in addition, that 
it had already found that the Tort 
Reform Act “disfavors joint and several 
liability” and that such liability “sur- 
vives only in those limited situations 
where it is expressly retained.” Id., 
citing Conley v. Boyle Drug Co., 570 
So. 2d 275 (Fla. 1990). The court also 
pointed out that the enabling statute 
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to the Tort Reform Act specifically 
provides that, should the tort reform 
statutes conflict with existing statutes, 
then the existing statutes shall govern. 
Fabre, 623 So. 2d at 1186. Thus, the 
Supreme Court concluded that any 
inconsistencies created by its interpre- 
tation of the comparative fault statute 
could be harmonized through the pre- 
viously provided legislative enactment. 
Id. The majority then referred to nu- 
merous cases from other states 
interpreting similar statutes in which 
a similar result was reached. Id. at 
1186-87.! 

In a dissenting opinion, Justices 
Barkett and Kogan opined that the 
statute is ambiguous and susceptible 
to two or more interpretations. Id. at 
1188 (Barkett, C.J., dissenting). Fur- 
ther, the dissenting justices stated that 
there are at least two “equally plausi- 
ble” interpretations of legislative intent. 
Id. The dissent argued that the court 
was, therefore, compelled to follow an 
interpretation that most closely ad- 
hered to the goals of Florida’s tort law. 
Id. The dissenting justices would have 
adopted the opinion in Fabre and dis- 
approved Messmer. Id. 

e Allied-Signal v. Fox 

In Allied-Signal, Inc. v. Fox, 623 So. 
2d 1180 (Fla. 1993), the Florida Su- 
preme Court answered a certified 
question posed by the U.S. 11th Cir- 
cuit Court of Appeals regarding the 
comparative fault statute: “Whether the 
interpretation of Florida Statute 
§768.81(3) (1989) requires considera- 
tion by the jury of a non-party’s 
comparative fault in order to deter- 
mine a party’s liability.” Jd. at 1181. 
In a very brief opinion, the five justices 
comprising the Fabre majority stated 
that the applicable statute “requires 
that liability be apportioned to all 
participants in an accident in order to 
determine a defendant’s percentage of 
fault.” Id. at 1182. 

Allied-Signal is particularly signifi- 
cant because of the factual situation 
presented. The defendant wanted to 
place the plaintiffs employer on the 
verdict form. Jd. at 1181. The em- 
ployer, however, enjoyed statutory 
workers’ compensation immunity. Id. 

Prior to the issuance of the Allied- 
Signal opinion, one of the arguments 
advanced by plaintiffs’ attorneys 
throughout the state was that nonpar- 
ties subject to workers’ compensation 
immunity could not be considered a 
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prohibits legitimate 
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“party at fault” under the comparative 
fault statute, even under Messmer. The 
argument was that F.S. §440.11(1), 
providing for the exclusive liability of 
an employer in a work setting, abro- 
gated any negligence theory against 
an employer and thereby precluded 
employers from being a “party liable” 
under any “negligence theory” as re- 
quired by the comparative fault statute. 
See Blau Knox Food and Chem. Equip. 
Corp. v. Holme, 348 So. 2d 604 (Fla. 
4th DCA 1977); United Gas Pipeline 
Co. v. Gulf Power Co., 334 So. 2d 310 
(Fla. lst DCA 1976). The Blau Knox 
Food and United Gas Pipeline courts 
held that the workers’ compensation 
statute abrogates any theory of joint 
and several liability between the em- 
ployer and any other party because a 
negligence claim against an employer 
no longer exists under the statute. 
Thus, under the Uniform Contribution 
Among Tortfeasors Act, F.S. §768.31(5), 
there would be no basis for any theory 
of contribution. 

In Allied-Signal, the Supreme Court 
apparently rejected this reasoning and 
did not address the arguments based 
on statutory conflict. Instead, the 
court’s sole focus was upon the appor- 
tionment of liability among all 
participants in the accident. Allied- 
Signal, 623 So. 2d at 1182. This focus 
notwithstanding, Allied-Signal provides 
clear guidance that nonparties may 
have fault apportioned to them despite 
workers’ compensation immunity. 

e Dosdourian v. Carsten 

While Fabre and Allied-Signal were 
both long-awaited decisions, the final 
case in the trilogy, Dosdourian uv. 
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Carsten, 624 So. 2d 241 (Fla. 1993), 
took much of the trial bar by surprise. 
In Dosdourian, the Fourth District 
Court of Appeal certified the following 
question as being of great public impor- 
tance: “Is a non-settling defendant 
entitled to have the jury informed of a 
settlement agreement between the plain- 
tiff and another defendant whereby the 
settling defendant’s obligation is fixed 
but the settling defendant is required 
to continue in the lawsuit?” Id. at 242. 

Prior to answering the certified ques- 
tion, the Supreme Court went through 
an extensive analysis of the origination 
of Mary Carter agreements, as well as 
their underlying purpose. Id. at 243- 
46. Then, in a surprising twist, the 
court stated, “We now conclude that 
the time has come to do away with 
Mary Carter Agreements.” Id. at 243. 

The court held that any agreement 
which permits a so-called “settling de- 
fendant” to continue defending the case 
is void as against public policy. Id. at 
244-45. Further, the Supreme Court 
stated that Mary Carter agreements 
promote unethical practices by Florida 
attorneys. Id. at 244. The court pointed 
out that in carrying out the objective of 
a Mary Carter agreement, the lawyer for 
the settling party, and potentially the 
plaintiff's attorney, must make repre- 
sentations to the court and to the jury 
that may be deemed untrue. Id. 

The Supreme Court of Florida con- 
cluded its analysis by stating: “The 
only effective way to eliminate the 
sinister influence of Mary Carter Agree- 
ments is to outlaw their use. We include 
within our prohibition any agreement 
which requires the settling defendant 
to remain in the litigation, regardless 
of whether there is a specified financial 
incentive to do so.” Id. at 246. 

By so stating, it would appear that 
Dosdourian outlaws not only Mary Car- 
ter agreements, but the many other 
forms of settlement agreements that 
have been created over the years, in- 
cluding high-low agreements, pay-back 
agreements, and settlements for a sum 
certain where the defendant remains 
in the case. Id. 

However, the Supreme Court went 
on to state that because Florida law 
previously permitted Mary Carter agree- 
ments, its opinion would be binding 
only prospectively. Id. Therefore, the 
court permitted the agreement from 
Dosdourian to stand and provided that 
the case should be retried with the 


settlement agreement admitted into 
evidence upon the request of the oppos- 
ing party. Id. at 247. 


Questions Created 
¢ When Does the Trilogy Apply? 
Dosdourian 

It appears that Dosdourian applies 
to any form of “settlement agreement” 
that permits a settling defendant to 
remain active in the litigation. See 
Dosdourian, 624 So. 2d at 243-44. The 
primary question with which many 
attorneys are struggling is whether 
Dosdourian prohibits legitimate high- 
low agreements when there are multi- 
ple defendants. 

In a classic high-low agreement, the 
plaintiff and a particular defendant 
agree to a maximum and minimum 
liability to which the defendant may 
be exposed. The defendant is required 
to participate at trial and in many 
instances retains all rights of appeal. 
If a verdict is rendered in excess of the 
high end of the agreement, then the 
defendant’s liability is the previously 
agreed maximum. Conversely, if the 
verdict is less than the low end of the 
agreement, the plaintiff is guaranteed 
a minimal level of recovery. For ver- 
dicts between the high and low figures, 
the jury’s verdict determines the dam- 
ages. 

In some instances, high-low agree- 
ments are utilized by insurance compa- 
nies to protect their insured from a 
verdict in excess of the insurance lim- 
its. Thus, plaintiff and defendant 
benefit from high-low agreements by 
guaranteeing the plaintiff a minimal 
level of recovery in cases where there 
are significant damages but also sig- 
nificant questions as to the liability of 
a particular defendant. In turn, the 
defendant is able to achieve a level of 
protection through a maximum guar- 
anteed liability. 

The question of whether high-low 
agreements are included in the prohi- 
bitions announced by Dosdourian will 
turn on whether they are considered 
“settlement agreements.” Because a 
legitimate high-low agreement does not 
determine the liability of the defendant 
and, more importantly, frequently 
leaves open all issues other than a 
maximum and a minimum liability, 
there is at least an argument that a 
“high-low agreement” is not a “settle- 
ment agreement” and, therefore, is not 
subject to the Dosdourian prohibition. 


It seems that the only way to deter- 
mine whether high-low agreements are 
excluded from the Dosdourian prohibi- 
tion would be for the parties who enter 
into such an agreement to file immedi- 
ately thereafter a declaratory judgment 
action requesting that the courts deter- 
mine whether the agreement is 
prohibited by Dosdourian. Presumably, 
this declaratory judgment action would 
also require making any other parties 


to the lawsuit parties to the declara- 
tory judgment action as well which 
would permit them to voice any poten- 
tial opposition to the high-low 
agreement. 

Arguments exist that high-low agree- 
ments are not settlement agreements 
and that they provide defendants with 
the incentive to fully defend their case 
as if there were no agreement. It re- 
mains to be seen whether the courts 
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will continue to permit these agree- 
ments and, if so, whether other forms 
of agreements will also be permitted. 
e Fabre /Allied-Signal 

The question of when the compara- 
tive fault statute applies for the purpose 
of permitting nonparties on the verdict 
form promises to be much litigated 
over the next few years. There are 
some instances when the statute clearly 
applies and others when it clearly does 
not. There also are many gray areas 
that will require judicial interpreta- 
tion. 

The comparative fault statute, by its 
terms, excludes certain types of actions 
from comparative fault. F.S. §768.81(4). 
One of the gray areas concerns what 
constitutes “an action based upon an 
intentional tort.” Clearly, actions such 
as intentional infliction of emotional 
distress and intentional fraud consti- 
tute intentional torts and the 
comparative fault statute will not ap- 
ply to these actions. Id. However, 
questions remain over whether this 
statute will apply to the intentional 
tortfeasor in actions such as negligent 
hiring, negligent retention, and negli- 
gent failure to provide adequate 
security. 

When an individual commits an in- 
tentional act but the plaintiff's suit is 
for the derivative liability of another 
for the failure to protect the plaintiff 
from the intentional act, the Florida 
courts will have to decide whether 
there will be fault allocation to the 
intentional tortfeasor. Other jurisdic- 
tions are split on this question.? 
Nonetheless, given the explicit word- 
ing of Florida’s statute, there appears 
to be a cogent argument that when 
“any action [is] based upon an inten- 
tional tort,’ the statute does not apply. 
Id. Thus, plaintiffs’ attorneys will likely 
contend that fault allocation may not 
be made to an intentional tortfeasor 
who commits an act when, for example, 
an employer is sued for negligent re- 
tention or negligent hiring. Similarly, 
plaintiffs’ attorneys will argue against 
apportionment to the intentional tort- 
feasor in cases regarding the failure to 
provide adequate security. 

Clearly, this statute applies to basic 
negligence actions. Nonetheless, when 
there are ancillary statutory remedies, 
we can expect appellate litigation over 
the applicability of comparative fault. 
Presumably, if clear conflict can be 
shown with an existing statute, the 
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Plaintiffs will more 
frequently insist on 
global settlements to 
preclude suffering 
from an “empty 
chair” 


existing statute will apply. F.S. 
§768.71(3). 

For example, the Wrongful Death 
Statute specifically provides that “{a] 
defense that would bar or reduce a 
survivor’s recovery if he were the plain- 
tiff may be asserted against him, but 
shall not affect the recovery of any 
other survivor.” F.S. §768.20. Thus, the 
comparative fault statute may apply 
only to a limited extent when one of 
the “survivors” contributed to the death. 

Other questions will surely arise in 
situations in which there is strict statu- 
tory duty. Defendants will argue that 
these duties are grounded in negli- 
gence theories and that the comparative 
fault statute, therefore, applies. By 
contrast, plaintiffs will argue that the 
cause of action is based upon a statu- 
tory duty and, thus, the comparative 
fault statute does not apply. 

Finally, Florida courts are sure to 
break new ground over the question of 
whether the comparative fault statute 
applies only to “joint tortfeasors” or 
whether it can apply to subsequent 
tortfeasors who aggravate an existing 
injury. The weight of authority from 
other states with similar statutes is 
that subsequent tortfeasors, such as a 
physician committing malpractice in 
treating an injury caused by an initial 
tortfeasor, may not have fault appor- 
tioned to them.? Because they are not 
deemed to be “joint tortfeasors,” the 
primary tortfeasor is liable for the acts 
of the subsequent tortfeasor as a mat- 
ter of law. 

Thus, it appears that when there is 
common law vicarious liability, then 
the comparative fault statute does not 
apply because the parties are not “joint 
tortfeasors.” Instead, one party is en- 
tirely liable for any wrongful acts of 
the other. Examples of such vicarious 


liability include an employer/employee 
relationship, the owner of a motor 
vehicle for the driver of the vehicle, 
apparent agency, direct agency, and, 
arguably, the original tortfeasor and 
subsequent treating physicians. Only 
time will tell how the Florida courts 
will interpret these theories. 


Pleading, Discovery, 
and Trial Structure 

In cases in which the comparative 
fault statute applies, the trilogy will 
significantly impact upon pleading, dis- 
covery and the trial structure. Circuit 
courts need to consider whether stan- 
dard pretrial orders should be revised 
to cover cases impacted by these new 
theories. In a number of instances, the 
Rules of Civil Procedure may require 
review.* 

The impact of permitting nonparties 
on the verdict form may give real 
impetus to plaintiffs to “shotgun” de- 
fendants or, in the alternative, to re- 
quire immediate and early responses 
to discovery pertaining to any other 
participant in the incident who might 
have contributed to the plaintiff's inju- 
ries. Plaintiffs will file their suits ear- 
lier, and will be less willing to cooperate 
on extensions of time regarding discov- 
ery. Ifa plaintiff's attorney fails to take 
these aggressive steps in the early 
stages of a lawsuit and the statute of 
limitations then runs against a non- 
party, a nonparty whom the other 
defendants successfully apportion fault 
to, then the involved plaintiff's attor- 
ney may well be subjected to malprac- 
tice claims. 

Further, parties probably will seek 
an earlier determination of trial issues 
and the verdict form. Courts will have 
to determine who has the burden of 
proof relating to nonparties, and when 
entities will be removed from consid- 
eration for inclusion on the verdict 
form based upon a lack of adequate 
evidence. Other areas of consideration 
during trial include the number and 
allocation of peremptory challenges dur- 
ing voir dire, and whether a plaintiff 
or one of multiple defendants deserves 
additional rebuttal time. 

Media coverage will be another 
knotty issue for the courts. In cases 
subject to media coverage, an unrepre- 
sented nonparty may suffer significant 
public image damage. Similarly, courts 
will have to decide whether a nonparty 
physician, who is not defended in a 


lawsuit but to whom fault is appor- 
tioned, must be reported to the Depart- 
ment of Professional Regulation and/or 
the National Data Bank. Currently, 
this reporting is required when a law- 
suit is filed against a physician as a 
party-defendant. F.S. §766.106(a). Fi- 
nally, there is the question of whether 
collateral estoppel/res judicata will ap- 
ply as against the plaintiff and named 
defendants when subsequent suits are 
brought against nonparties whose li- 
ability was determined in prior litiga- 
tion. 


Settlements 

One of the most complicated issues 
created by this trilogy is how and when 
to enter into settlements. The fact that 
nonparties may be placed upon the 
verdict form for apportionment of fault 
is sure to encourage plaintiffs to sue 
more defendants. When coupled with 
the impact of Dosdourian, which pro- 
hibits any form of settlement that 
permits a defendant to remain in the 
case, it would appear that at least 
some cases will become more difficult 
to settle, and that the courts may 
become more congested. There now 
exists no ability to keep defendants in 
the case after striking an agreement 
with them. Therefore, plaintiffs will 
more frequently insist on global settle- 
ments to preclude suffering from an 
“empty chair.” 

Further complicating this picture is 
the fact that plaintiffs and defendants 
do not have any clear guidance as to 
how settlements will be set off against 
subsequent judgments against nonset- 
tling defendants. There are at least 
three different ways to approach the 
settlement “set-off” 

A court can reduce the total damages 
awarded by the jury by the compara- 
tive fault of any other parties and 
nonparties including the plaintiff. Any 
settlement sums are subtracted from 
this reduced amount on a pro rata 
basis for each party defendant, further 
reaucing the recovery for the plaintiff 
(the fault-first method).5 This method 
appears to significantly adversely im- 
pact the plaintiff's right to fair 
compensation. 

Alternatively, a court can reduce the 
total damage verdict by the total 
amount of any settlements paid. The 
responsibility of each remaining defen- 
dant is then determined by his or her 
pro rata share of fault (the settlement- 


first method).§ Justice Grimes’ opinion 
in Fabre might suggest that he favors 
this method; however, as will be dis- 
cussed further, this is unclear. 
Finally, a court can break the jury 
verdict down into a ratio of economic 
damages to noneconomic damages (ex- 
ample: with total damages of $100,000, 
when economic damages are $40,000 
and noneconomic damages are $60,000, 
then the ratio is 4/6). Any and all sums 
received from the settling defendants 
would be broken down by this ratio 
(example: of $50,000 settlement, 
$20,000 would be apportioned to eco- 
nomic damages and $30,000 would be 
apportioned to noneconomic damages). 
The court could then compute the 
set-off by giving the judgment-defen- 
dant credit for the total amount of 
economic damages paid by the settling 
defendant. Because his liability for 
economic damages is joint and several 
with the settling defendant, the judg- 
ment-defendant would be entitled to a 
set-off for those payments made to 
discharge economic damages. No credit 
would be received for the noneconomic 
damages paid by the settling defendant 
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because this portion of the damages is 
not joint and several. The settling 
defendant cannot, therefore, discharge 
any of the judgment-defendant’s non- 
economic liability. 

Thus, neither defendant receives 
credit for amounts paid by the other for 
that portion of the damages that are 
not a joint and several responsibility. 
Obviously, if the fact-finder determines 
that the plaintiff was more at fault 
than the two defendants, then none of 
the damages would be joint and sev- 
eral, and none of the defendants would 
pay any more than his or her percent- 
age of fault for noneconomic damages. 
Thus, there would be no set-off or 
credit for the amounts received from 
settling defendants (the settlement ap- 
portionment method).” 

There is authority that may compli- 
cate matters regarding this last method 
of apportionment. Another jurisdiction 
has impliedly held that a good faith 
apportionment of the settlement within 
the settlement documents, as between 
economic and noneconomic damages, 
would be binding.* Under this ration- 


ale, the set-off would not be apportioned 
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based upon the jury findings. 

Existing Florida caselaw and stat- 
utes give very little guidance as to 
which method will ultimately be 
adopted. It is troubling that an impor- 
tant aspect of the law of our state is 
only alluded to in Justice Grimes’ foot- 
note to Fabre. Fabre, 623 So. 2d at 
1186 n.3. This footnote is dicta and 
does not address an essential compo- 
nent of the comparative fault statute: 
the division of economic and non- 
economic damages and the resulting 
impact of fault apportionment on joint 
and several liability. Id. 

An analysis of which settlement the- 
ory one should follow must start with 
three interrelated statutes: release or 
covenant not to sue, F.S. §768.041; 
Uniform Contribution Among Tortfea- 
sors Act, F.S. §768.31(5); and compara- 
tive fault, F.S. §768.81. The enabling 
statute of the comparative fault statute 
explicitly provides that when the com- 
parative fault statute conflicts with 
pre-existing statutory law, the pre- 
existing law shall be followed. F.S. 
§768.71(3). 

The comparative fault statute re- 


quires that damages be apportioned 
as between noneconomic damages and 
economic damages. F.S. $768.81. De- 
fendants are jointly and severally liable 
for economic damages unless the plain- 
tiff is found to be more at fault than 
the defendants, in which case defen- 
dants are liable only for their 
percentage of fault for both economic 
and noneconomic damages. F.S. 
§768.81(3). Joint and several liability 
also arises when total damages do not 


- exceed $25,000. F.S. §768.81(5). 


Existing statutory provisions per- 
taining to set-off also address the 
responsibility of joint tortfeasors. In 
comparing the provisions of F.S. 
§768.041 and F.S. §768.31(5), there are 
some wording differences between the 
two set-off statutes. F.S. §768.31(5) 
provides that payment made under the 
terms of a release or covenant not to 
sue does not discharge other tortfea- 
sors “but it reduces ... the claim 
against the others to the extent of any 
amount stipulated by the release or 
covenant... .” A strict reading of this 
statute, when compared to the com- 
parative fault statute, leads many 
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plaintiff's lawyers to contend that ap- 
plying both statutes permits defendants 
to receive a double reduction similar 
to the fault-first method. Nonetheless, 
this language must be harmonized with 
that of F.S. §768.041(2), which pro- 
vides that “at trial, if any defendant 
shows the court that the plaintiff. . . 
has delivered a release ... to any 
person, firm or corporation in partial 
satisfaction of the damages sued for, 
the court shall set-off this amount. . . ” 
F.S. §768.041(2) (emphasis added). 

Thus, it appears that it is the defen- 
dant’s burden to show that a settlement 
has been achieved and that the settle- 
ment satisfies the “damages sued for” 
in the pending suit. One defendant 
cannot be said to have paid damages 
on behalf of another defendant unless 
they are jointly and severally liable for 
those damages. Therefore, the settling 
defendant cannot make a payment on 
behalf of any other defendant for the 
portion of the damages that are not 
joint and several. Thus, there is no 
right to “set-off” this portion of the 
settlement payment. When the settle- 
ment is for damages for which the 
defendants are jointly liable, then the 
settling defendant makes a payment 
for damages that are “sued for” and the 
remaining defendants have the right 
to a set-off. Therefore, under the three 
applicable statutes, there must be a 
fair method for apportioning which 
part of the settlement payment is for 
a joint liability. 

In conclusion, it would appear inap- 
propriate for one defendant to receive 
a set-off for plaintiff's settlement with 
another defendant for that portion of 
the settlement that is not attributable 
to a joint liability. Accordingly, the 
most logical method of reconciling Flor- 
ida’s set-off statutes with the compara- 
tive fault statute is to follow the method 
in which a judgment-defendant’s liabil- 
ity for economic damages is reduced 
by the settling-defendant’s payment of 
its pro rata share of economic damages. 
Again, that pro rata share mirrors the 
ratio of the fact-finder’s award of eco- 
nomic to noneconomic damages as seen 
in the settlement apportionment 
method. 


Conclusion: Promise of 
a Long-Term Impact 

The Fabre/Allied-Signal /Dosdou- 
rian trilogy promises to keep both trial 
and appellate courts busy for many 
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years to come with questions that it 
created. The next few years will pro- 
vide at least some answers to the above 
questions, but judges, lawyers, and the 
public will be left to suffer with the 
existing ambiguities until they are re- 
solved either by the legislature or the 
Supreme Court. One hopes that some 
of these issues will be treated as 
questions of great public importance, 
and will be taken immediately from the 
district courts to the Florida Supreme 
Court, so that judges, trial lawyers, 
and litigants will be in a position to 
properly evaluate their cases. 0 
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Judgment Liens 
Homestead Which Are Not 
Avoidable Bankruptcy 


Timing Is Everything 


by James Edward Cheek III and Nancy S. Freeman 


n all-too-typical circum- 
stance in Florida practice 
today: 

You, the attorney, have 
obtained a money judgment for your 
client, and have properly recorded that 
judgment in the public records of the 
defendant’s county of residence and the 
surrounding counties. Your client calls 
and says that the defendant, an indi- 
vidual, has just purchased a new par- 
cel of real property in an adjoining 
county where you (with obvious fore- 
sight) have recorded the judgment. You 
think things are looking up. 

However, you discover, the judgment 
debtor is claiming that the newly pur- 
chased realty is the judgment debtor’s 
homestead. Worse still, the judgment 
debtor has filed a bankruptcy petition 
and moved to avoid the lien your re- 
corded judgment appears to create on 
his or her homestead.! 


Your client is out of luck, right? Not 
necessarily, as it turns out, under Flor- 
ida law regarding attachment of liens 
and federal law regarding lien avoid- 
ance. In fact, your client may have a 
lien which is not subject to avoidance 
under the Bankruptcy Code, and which 
may be enforceable if the property to 
which it is attached loses its homestead 
character, even if the judgment debtor 
receives a discharge in the bankruptcy 
proceeding. 

The recording of your client’s judg- 
ment created a “floating judgment lien” 
that could attach to any real property 
in that county in which the judgment 
debtor subsequently acquires an inter- 
est.2 Now, the questions important in 
getting your client through the judg- 
ment debtor’s bankruptcy proceeding 
with some remaining potential for col- 
lection are: first, does the judgment 
lien attach to after-acquired homestead 
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property under Florida law, and sec- 
ond, if the lien does attach, can the 
judgment debtor avoid the lien under 
§522(f) of the Bankruptcy Code? 

An informal poll of Florida lawyers 
would probably reveal a consensus that 
judgment liens do not attach to 
homestead property. This common un- 
derstanding is based on the language 
of Art. X, §4(a) of the Florida Constitu- 
tion, which states that “no judgment, 
decree or execution shall be a lien” on 
the property defined therein as 
homestead. Under the caselaw, to many 
practitioners’ surprise, a different re- 
sult is indicated. 

The Third District Court of Appeal 
faced the issue of whether floating 
judgment liens attach to after-acquired 
property in Bowers v. Mozingo, 399 So. 
2d 492 (Fla. 3d DCA 1981). In Bowers, 
the judgment debtor claimed a 
homestead interest in property which 


Art by Joe McFadden 


‘ 
‘ 
; 
; 


he acquired after the judgment holder 
had recorded his judgment lien.? The 
Third District held, “the claimed 
homestead right (if proven) and the 
judgment lien would attach to the 
property simultaneously upon the 
{debtor’s] acquiring ownership 
thereof”* Despite the constitutional 
language that no judgment “shall be a 
lien,”” Bowers indicates that a judg- 
ment recorded prior to acquisition of a 
homestead interest in fact attaches as 
a lien to the property when the debtor 
acquires an ownership interest in the 
property.5 

The Bowers analysis finds support 
in the Florida Supreme Court decision 
Bessemer v. Gersten, 381 So. 2d 1344 
(Fla. 1980). In Bessemer, a subdivision 
developer filed a declaration of restric- 
tions encompassing property which the 
debtors later purchased and declared 
to be their homestead. One section of 
the declaration imposed a lien on the 
property for payment of assessment 
fees. In determining whether the lien 
or homestead right prevailed, the court 
held that the lien attached to the 
property simultaneously with the crea- 
tion of the purchasers’ interest, but 
related back to the filing of the declara- 
tion of restrictions. Therefore, the court 
reasoned, because homestead rights 
are subject to pre-existing liens, the 
assessment fee lien prevailed over the 
debtors’ homestead exemption.® Accord- 
ingly, under Florida caselaw, it ap- 
pears that judgment liens attach to 
after-acquired homestead property, 
thus creating the “floating judgment 
lien” and raising the question of 
whether a bankrupt debtor can avoid 
such a lien under Bankruptcy Code 
§522(f). 

Bankruptcy Code §522(f)(1) controls 
the avoidance of judicial liens on prop- 
erty exempted from the bankruptcy 
estate. This section provides: “Not- 
withstanding any waiver of exemp- 
tions, the debtor may avoid the fixing 
of a lien on an interest of the debtor in 
property to the extent that such lien 
impairs an exemption to which the 
debtor would have been entitled . . . if 
such lien is—(1) a judicial lien.”” 

Many Florida judicial lien creditors 
and debtors reading the text of 
§522(f)(1) would conclude that it allows 
a debtor in bankruptcy to avoid any 
judicial lien encumbering the debtor’s 
homestead property, since Florida has 
declared homestead property to be ex- 


A judicial lien must 
impair an 
exemption to which 
the debtor otherwise 
would have been 
entitled because it 
has fixed on a 
property interest of 
the debtor 


empt from the bankruptcy estate.® Ju- 
dicial lien creditors should not give up 
the fight yet, however. There is consid- 
erable room to argue that §522(f)(1) 
does not apply to a particular lien on 
a debtor’s exempt homestead property. 
There are three discrete requirements 
for a lien to be subject to §522(f)(1): 1) 
a judicial lien, 2) must impair an 
exemption to which the debtor other- 
wise would have been entitled, 3) 
because it has fixed on a property 
interest of the debtor. These three 
requirements give lienholders three 
bases on which to argue that §522(f)(1) 
does not allow avoidance of their liens. 

1) The lien is not a judicial lien. _ 

A few courts have resolved conflicts 
between state laws and §522(f)(1) by 
focusing on the “judicial lien” require- 
ment of §522(f)(1). For example, both 
the Eighth and 10th circuits have pre- 
cluded §522(f)(1) avoidance by finding 
liens imposed by divorce decrees to be 
equitable, rather than judicial, in na- 
ture.? Both courts were confronted with 
bankruptcy debtors trying to use 
§522(f)(1) to avoid liens in favor of their 
ex-spouses. Divorce decrees had im- 
posed the liens on the debtors’ exempt 
property to protect debts owed the 
ex-spouses as part of a court-ordered 
property division. Seemingly as a mat- 
ter of policy, both courts protected the 
ex-spouses’ liens and avoided conflict 
between §522(f)(1) and the state di- 
vorce decrees by terming these liens 
equitable rather than judicial. In In re 
Borman, 886 F.2d 273 (10th Cir. 1989), 
the court expressly characterized a lien 
as equitable, rather than judicial, on 
the ground that the debtor ex-spouse 
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would be unjustly enriched if allowed 
to avoid a judicial lien under 
§522(f)(1).!° The court in Boyd v. Rob- 
inson, 741 F.2d 1112 (8th Cir. 1984), 
reasoned that a divorce decree lien on 
the ex-spouse debtor’s homestead was 
equitable rather than judicial because 
it was merely a remedy to enforce the 
ex-spouse lienholder’s pre-existing prop- 
erty right in the marital home.!! 

At least one district court in Florida 
has adopted this approach, holding 
that §522(f)(1) did not apply to an 
“equitable” lien imposed by a Florida 
divorce court. Like the Boyd court, the 
court in In re Fischer, 129 B.R. 285 
(Bankr. M.D. Fla. 1991), characterized 
the lien as equitable rather than judi- 
cial because it merely “recognized,” 
rather than created, the lienholder 
spouse’s property interest in the debtor 
spouse’s home.!2 

This analysis, focusing on whether 
a lien is judicial in nature, also has 
been applied outside the context of a 
divorce decree. For example, two bank- 
ruptcy courts in Florida refused to void 
under §522(f)(1) mechanics’ and ven- 
dors’ liens on exempt homestead prop- 
erty that were enforced by state court 
judgments.!3 The courts reasoned that 
the lienholders’ having to resort to 
judicial process against the debtors did 
not change the character of the statu- 
tory mechanics’ lien, or the equitable 
vendors’ lien. Because the liens re- 
mained statutory or equitable, even 
when enforced by judgments, they fell 
outside the scope of §522(f)(1).14 

Similarly, a bankruptcy court in 
Texas found a lien imposed by a state 
court judgment according to the terms 
of the parties’ settlement agreement 
to be consensual, rather than judi- 
cial.!5 After being sued on a debt owed 
to the lienholder, the debtor had agreed 
to entry of a judgment against him in 
a certain amount and assigned to the 
lienholder an interest in the proceeds 
of the sale of his homestead to pay the 
amount of the judgment. The court 
found the resulting lien to be more like 
a consensual security interest than a 
judicial lien because it originated from 
the voluntary settlement agreement, 
even though that agreement was en- 
forced by a judgment. Therefore, the 
court reasoned, the lien fell outside the 
scope of §522(f)(1).16 

In all of these cases, it can be argued 
that the liens preexisted the judg- 
ments. Because the judgments merely 


— 


enforced, rather than created, the liens, 
they did not change the character of 
the independently existing statutory 
or consensual liens. 

Finally, two courts have refused to 
avoid concededly judicial liens on the 
ground that the underlying debts se- 
cured by the liens were nondischarge- 
able in bankruptcy. The nondischarge- 
able debt in In re Stebbins, 105 B.R. 
118 (S.D. Fla. 1989), was for an award 
of alimony; in In re Hampton, 104 B.R. 
527 (Bankr. M.D. Ga. 1989), the debt 
stemmed from the debtor’s willful and 
malicious injury to the lienholder’s 
property. Reasoning that it would be 
incongruous to avoid a lien but not 
discharge the underlying debt, each 
court refused to avoid the lien being 
considered under §522(f)(1).!7 

2) The lien does not impair an exemp- 
tion to which the debtor otherwise would 
have been entitled. 

Before the Supreme Court’s recent 
decision in Owen v. Owen, 495 US. 
929, 111 S. Ct. 1833 (1991), federal 
courts in Florida disagreed on whether 
certain judicial liens impaired a debtor’s 
homestead exemption. Some courts con- 
fronted with judicial liens that at- 
tached to property after it became 
homestead refused to allow §522(f)(1) 
avoidance.!8 These courts reasoned that 
the liens did not impair the debtor’s 
homestead exemption because they 
could not be enforced against the prop- 
erty while it remained homestead. 
Because these courts found no impair- 
ment of the homestead exemption, they 
concluded that §522(f)(1) avoidance was 
not available.!9 Other courts reached 
the opposite conclusion, allowing 
§522(f)(1) avoidance of unenforceable 
liens on homestead property because 
“the mere existence of the judgment 
lien does impair the Florida constitu- 
tional homestead exemption.”2° These 
courts found a present impairment of 


the homestead exemption in the fact - 


that the liens later could become enforce- 
able if the property ceased to be 
homestead.2! In addition, they found 
impairment in the practical problems 
created by even an unenforceable lien 
on property. For example, title compa- 
nies often treat these judgments as 
clouds on title and refuse to insure title 
to the property.2? These courts, there- 
fore, allowed §522(f)(1) avoidance of 
presently unenforceable liens on 
homestead property. 

A similar controversy existed over 


the §522(f)(1) avoidability of judicial This uncertainty surrounding the is- 
liens presently enforceable against a sue of the use of §522(f)(1) to avoid 
debtor’s homestead property. Florida judicial liens on Florida homestead 
defines its homestead exemption asthe property set the stage for the 11th 
debtor’s property interest in his or her Circuit’s decision in Owen v. Owen, 877 
primary residence, subject to any lien F.2d 44 (11th Cir. 1989). The Owen 
that attached before the property ac- court held that liens enforceable under 
quired homestead status.23 Because Florida homestead law could not be 
this definition subordinates the avoided under §522(f)(1). In Owen, the 
homestead exemption to pre-existing judgment creditor recorded her lien 
liens, it renders nonexempt any against the debtor in 1976—eight years 
homestead interest that is subject toa before the debtor acquired the subject 
pre-existing lien. Therefore,some courts property. Thus, under Florida law, the 
held, the pre-existing lien does not judgment lien attached to the property 
impair an exemption established by when the debtor acquired it and re- 
Florida law, as required for avoidance mained enforceable even after the prop- 
under §522(f)(1).24 In contrast, other erty became homestead. Noting that 
courts reached the opposite conclusion this lien would prevail over the 
regarding the avoidability of these en- homestead exemption outside bank- 
forceable liens. These courts avoided ruptcy, the 11th Circuit held that the 
pre-existing liens despite the fact that debtor could not avoid the lien in 
Florida had defined its homestead ex- bankruptcy through §522(f)(1). The 
emption to be subordinate to such court reasoned that “Congress did not 
liens.25 They reasoned that the Su- intend through section 522(f) ... to 
premacy Clause of the U.S. Constitu- provide a federal exemption greater 
tion required the federal statute than that protected by state law where 
§522(f)(1) to prevail over the Florida the exemption is created by state law.”27 
Constitution’s definition of the home- The purpose behind §522(f) was to 
stead exemption.?6 dissuade creditors from bringing legal 
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action against debtors when they sense 
impending bankruptcy. Because Owen 
clearly involved no such “race to the 
courthouse,” the court determined that 
§522(f)(1) avoidance of this long- 
standing enforceable lien was inappro- 
priate.28 

The Supreme Court, however, re- 
versed this decision.29 The Supreme 
Court held that pre-existing judgment 
liens on homestead property could be 
avoided under §522(f)(1), even though 
they do not “impair” the Florida 
homestead exemption.®° The Court as- 
sumed without deciding that the lien 
in Owen fixed “on an interest of the 
debtor in property,” as required by 
§522(f)(1). Therefore, it focused solely 
on whether the pre-existing lien “‘im- 
pair[ed] an exemption to which [the 
debtor] would have been enti- 
tled. . . ?”3!1 The Court examined the 
statutory language “would have been 
entitled,’ and reasoned that it must 
refer to an exemption the debtor would 
have enjoyed but for the lien at issue. 
The Court buttressed this interpreta- 
tion by noting its consistence with 
lower courts’ uniform method of apply- 


ing §522(f)(1) to federally defined ex- 
emptions. Considering a lien on prop- 
erty covered by a federal exemption, 
lower courts “ask first whether avoid- 
ing the lien would entitle the debtor 
to an exemption, and if it would, then 
avoid and recover the lien. . . 32 The 
Court endorsed this application of 
§522(f)(1) to federal exemptions and 
then reasoned that no basis exists for 
applying §522(f)(1) differently to ex- 
emptions defined by state, rather than 
federal, law.*8 

Therefore, the Court concluded that 
Florida’s exclusion of pre-existing liens 
from the scope of its homestead exemp- 
tion does not affect §522(f)(1) avoid- 
ance of those liens in bankruptcy.*4 
Even though a lien may fall outside the 
scope of an exemption, it will be found 
to “impair” the exemption if avoidance 
of the lien would render the debtor’s 
encumbered interest exempt. This Su- 
preme Court decision leaves little room 
for argument that an enforceable lien 
does not impair an exemption of the 
debtor. Even if the exemption is subor- 
dinate to the lien under state law, the 
debtor still may be able to avoid the 
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lien in bankruptcy. 

However, because Owen concerned 
a pre-existing lien which was presently 
enforceable against the debtor’s 
homestead, holders of presently unen- 
forceable liens that attached to prop- 
erty after it became homestead still 
may argue lack of impairment. Owen 
does not control this situation, and 
decisions cited in the margin give am- 
ple basis to argue that a presently 
unenforceable lien does not impair the 
homestead exemption.*® As some courts 
already have reasoned, the existence 
of an unenforceable lien does not inter- 
fere with the debtor’s exercise of his or 
her homestead rights.°® Therefore, the 
lien should remain on the property— 
enforceable if the property ever loses 
its homestead status.37 

3) The lien did not fix on a property 
interest of the debtor. 

At first glance, this does not appear 
to be a good argument for the lien- 
holder. After all, if the lien did not 
attach to the debtor’s property, then 
the underlying debt is unsecured and 
the result is no better than if the lien 
had been avoided under §522(f)(1). How- 
ever, the meaning of “fixing . . . on an 
interest of the debtor,” as clarified by 
the Court, may surprise many practi- 
tioners. In Farrey v. Sanderfoot, 500 
U.S. 291, 111 S. Ct. 1825 (1991), the 
Supreme Court held that a debtor 
wishing to avoid a lien under §522(f)(1) 
must “have possessed an interest to 
which [the] lien attached, before it 
attached, to avoid the fixing of the lien 
on that interest.’38 The Court inter- 
preted the statutory language “fixing 
of a lien” to refer to the timing of a 
lien’s attachment, and reasoned that 
the “fixing” of a lien “presupposes an 
object onto which the [lien] can fas- 
ten.”59 Because §522(f)(1) defines that 
object as “an interest of the debtor in 
property,” the Court concluded that 
“unless the debtor had the property 
interest to which the lien attached at 
some point before the lien attached to 
that interest, he or she cannot avoid 
the fixing of the lien under the terms 
of §522(f)(1)."4° 

The Court supported its conclusion 
by referring to the purpose behind 
§522(f). The provision was intended to 
discourage creditors from bringing le- 
gal action when they sense an impend- 
ing bankruptcy by allowing a debtor 
“to undo the actions of creditors that 
bring legal action against the debtor 


: 


shortly before bankruptcy.”*! This con- 
cern simply is not implicated when a 
pre-existing floating judgment lien at- 
tached to a property interest later 
acquired by the debtor, or when a 
judicial lien attached to a property 
interest before the debtor even ac- 
quired it. Indeed, the Court noted that 
permitting lien avoidance in the latter 
situation would allow judgment debt- 
ors to defraud judicial lienholders by 
conveying their encumbered interests 
to prospective bankruptcy debtors.42 
On the basis of this reasoning, the 
Court precluded the §522(f)(1) avoid- 
ance of a judgment lien that attached 
simultaneously with the debtor’s ac- 
quiring the interest. “Since [the debtor] 
never possessed his interest before the 
lien ‘fixed? §522(f)(1) is not available 
to void the 

The Farrey Court’s analysis gives a 
judicial lienholder a third possible ba- 
sis for arguing that the lien should not 
be avoided under §522(f)(1). Indeed, 
the 11th Circuit applied the Farrey 
analysis to the Owen case on remand.‘*4 
Although the Supreme Court had as- 
sumed without deciding that the Owen 
judicial lien had fixed on an interest 
of the debtor, the 11th Circuit noted 
on remand that the Owen lienholder 
recorded her lien before the debtor 
acquired the subject property. Because 
the floating judgment lien attached 
simultaneously with the creation of the 
debtor’s property interest, the court 
reasoned that the lien did not “fix on 
an interest of the debtor,” as Farrey 
defined it. Therefore, the 11th Circuit 
held, §522(f)(1) was not available to 
void the lien.45 

Judgment creditors should pay close 
attention to Farrey and the 11th Cir- 
cuit’s application of Farrey to the Owen 
case on remand. Most judicial liens 
withstanding attack under §522(f)(1) 
will do so because they did not fix ona 
property interest of the debtor as de- 
fined by Farrey. In fact, debtors will 
not be able to avoid under §522(f)(1) 
any floating judgment lien that at- 
tached to after-acquired homestead prop- 
erty because the lien will have attached 
simultaneously with the debtor’s ac- 
quiring the interest. In other words, 
the debtor will not have owned the 
interest to which the lien attached at 
any point before the lien attached, as 
required by Farrey for avoidance under 
§522(f)(1). This is a strong argument 
for recording judgments as soon as 


possible, in order to create floating 
judgment liens that will attach to after- 
acquired property. 

Significantly, almost all judgment 
liens that are not saved by Farrey 
because they meet the fixing require- 
ment of §522(f)(1) will not be presently 
enforceable. Because the lien will have 
attached to the property after the debtor 
acquired it, it usually will be subordi- 
nate to the homestead exemption.‘® 
As discussed above, the holder of a 
presently unenforceable lien can argue 
that it does not impair the debtor’s 
homestead exemption since the lien 
will not preclude the debtor’s exercise 
of his or her homestead rights. There- 
fore, almost any lienholder can argue 
that its lien on the debtor’s homestead 
should not be avoided under §522(f)(1), 
either because it did not fix on a 
property interest of the debtor, or be- 
cause it does not impair the debtor’s 
homestead exemption. 


Conclusion 

Returning to the hypothetical at the 
beginning of this article, it is apparent 
that your client’s judgment lien is not 
avoidable under §522(f)(1). Like the 


judgment liens in Farrey and Owen, 
your client’s lien does not satisfy the 
§522(f)(1) fixing requirement because 
it was a pre-existing floating judgment 
lien which attached to the debtor’s 
property interest simultaneously with 
the acquisition of it. Your timely re- 
cording of the judgment has allowed 
the judgment lien to survive the bank- 
ruptcy process.4? 

Florida homestead laws are notori- 
ous among creditors for protecting debt- 
ors’ assets, particularly in combination 
with the protection provided by bank- 
ruptcy. However, under the line of 
cases set forth above, it is important 
for the judgment creditor not to as- 
sume that all is lost when the debtor 
files bankruptcy. As illustrated above, 
the creditor may benefit from closely 
examining the circumstances surround- 
ing a §522(f)(1) motion to avoid lien 
filed in the debtor’s bankruptcy case. 0 

1 This hypothetical fact situation as- 
sumes that the judgment was recorded 
sufficiently in advance of the bankruptcy 
filing that the trustee cannot avoid it as a 
preference under 11 U.S.C. §547. 

2 The U.S. Supreme Court recently re- 
cognized the viability of “floating judgment 
liens” in United States v. McDermott, __ 
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U.S. __, 113 S. Ct. 1526, 61 U.S.L.W. 4282 
(1993). In McDermott, a judgment creditor 
and the I.R.S. disputed the relative priority 
of their liens on the debtor’s after-acquired 
property. The Court recognized that the 
judgment creditor’s floating judgment lien 
attached to the property in question when 
the debtor acquired an interest in the prop- 
erty. 

3 Bowers v. Mozingo, 399 So. 2d 492 
(Fla. 3d D.C.A. 1981), was decided under 
Florida’s 1885 Constitution, which like cur- 
rent art. X, §4 exempted homestead prop- 
erty from forced sale and provided that no 
judgment or execution would be a lien 
thereon. 

4 Id. at 494. 

5 See also Allison on the Ocean, Inc. v. 
Paul’s Carpet, Inc., 479 So. 2d 188, 190 (Fla. 
3d D.C.A. 1985). 

6 Bessemer v. Gersten, 381 So. 2d 1344, 
1348 (Fla. 1980). 

7 11 U.S.C. §552(f)(1) (1988). 

8 Pursuant to 11 U.S.C. §522(b), Florida 
has opted out of the federally defined ex- 
emptions from the bankruptcy estate. Fa. 
Star. §222.20 (1991). Therefore, Florida law 
determines what property a debtor may 
exempt from the bankruptcy estate. One of 
the allowed exemptions in Florida is 
homestead property. Fia. Const. art. X, §4. 

9 In re Borman, 886 F.2d 273 (10th Cir. 
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1989); Boyd v. Robinson, 741 F.2d 1112 (8th 
Cir. 1984). 

10 Borman, 886 F.2d at 274. 

11 Boyd, 741 F.2d at 1114. 

12 In re Fischer, 129 B.R. 285, 287 (Bankr. 
M.D. Fla. 1991). 

13 In re Davis, 96 B.R. 1021 (Bankr. M.D. 
Fla. 1989) (vendors’ lien); In re Piambino, 
45 B.R. 243 (Bankr. S.D. Fla. 1984) (me- 
chanics’ lien). 

14 Davis, 96 B.R. at 1022-23; Piambino, 
45 B.R. at 244. 

15 In re Inman, 131 B.R. 789 (Bankr. 
N.D. Texas 1991). 

16 Td. at 793. 

17 In re Stebbins, 105 B.R. 118, 119-20 
(S.D. Fla. 1989) (refusing to avoid portion 
of lien that secured nondischargeable ali- 
mony award); In re Hampton, 104 B.R. 527, 
528 (Bankr. M.D. Ga. 1989). The Hampton 
court purported to follow and adopt the 
reasoning of In re Ewiak, 75 B.R. 211 
(Bankr. W.D. Pa. 1987). The Ewiak court 
noted the contradiction in letting stand a 
nondischargeable debt but discharging the 
lien securing that debt. Id. However, appar- 
ently unnoticed by the Hampton court, the 
Ewiak court held that this “unpalatable 
result” was a matter for Congress to address 
and avoided the lien under §522(f)(1). Id. 
at 213. 

18 In re Jackson, 86 B.R. 251 (Bankr. 
N.D. Fla. 1988); In re Bird, 84 B.R. 858 
(Bankr. S.D. Fla. 1988), rev'd, 1989 U.S. 
Dist. Lexis 17397 (S.D. Fla. 1989); In re 
Goodwin, 82 B.R. 616 (Bankr. S.D. Fila. 
1988). See also In re Valdes, 81 B.R. 141 
(Bankr. S.D. Fla. 1987); In re Raskin, 78 
B.R. 343 (Bankr. S.D. Fla. 1987) (both cases 
holding that no judgment lien impairs the 
Florida homestead exemption, because any 
judgment necessarily would be unenforce- 
able or superior to the homestead exemp- 
tion; either way §522(f)(1) avoidance not 
available). 

19 See, e.g., Jackson, 86 B.R. at 251. 

20 In re Calandriello, 107 B.R. 374 (Bankr. 
M.D. Fla. 1989). Accord, In re Bradlow, 119 
B.R. 330 (Bankr. S.D. Fla. 1990); In re 
Brewer, 117 B.R. 712 (Bankr. M.D. Fila. 
1990); In re Watson, 116 B.R. 837 (Bankr. 
M.D. Fla. 1990); In re Bird, 1989 U.S. Dist. 
Lexis 17397 (S.D. Fla. 1989). 

21 See, e.g., Calandriello, 107 B.R. at 375. 

22 Id. 

23 Fia. Const. art. X, §4. This definition 
also subordinates the homestead exemption 
to certain other liens not relevant here. 

24 In re Owen, 86 B.R. 691 (Bankr. M.D. 
Fla. 1989), rev'd, 877 F.2d 44 (11th Cir. 
1989), rev'd, 500 U.S. 305, 111 S. Ct. 1833 
(1991); see also Goodwin, 82 B.R. 616, 
Valdes, 81 B.R. 141, and Raskin, 78 B.R. 
343. 

25 See, e.g., Matter of Hershey, 50 B.R. 329 
(Bankr. S.D. Fla. 1985); see also In re West, 
54 B.R. 855 (Bankr. M.D. Fla. 1985). 

26 See, e.g., Hershey, 50 B.R. at 331. The 
11th Circuit also had adopted this reason- 
ing in In re Maddox, 713 F.2d 1526 (11th 
Cir. 1983), and In re Hall, 752 F.2d 582 
(11th Cir. 1985), concerning the applicabil- 
ity of §522(f)(1) to Georgia-defined exemp- 
tions from the bankruptcy estate. The vi- 
ability of these opinions was seriously 
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undermined, however, by In re Bland, 793 
F.2d 1172, 1174-76 (11th Cir. 1986) (en 
banc). In Bland, the en banc 11th Circuit 
concluded that the Hall court did not need 
to reach the question of §522(f)(1) applica- 
bility to state-defined exemptions because 
the Georgia exemptions were never intended 
to impede the operation of §522(f)(1). The 
Bland court, therefore, declined to decide 
whether state exemption definitions may 
affect the operation of the federal statute 
§522(f)(1). 

27 Qwen v. Owen, 877 F.2d 44, 47 (11th 
Cir. 1989), rev'd, U.S. 111 S. Ct. 1833 
(1991). 

38 Id. 

29 Qwen v. Owen, 500 U.S. 305, 111 S. 
Ct. 1833 (1991). 

30 Td. at 1838. 

31 Td. at 1836. 

32 Td. at 1837-38. 

38 Id. 

34 Td. at 1838. 

35 See note 17 and accompanying text. 

36 See note 17 and accompanying text. 

37 Of course, this argument is vulnerable 
to the criticism that it leads to more favor- 
able treatment for later, more junior liens 
than for earlier, more senior liens. However, 
as a practical matter, this inequity will be 
remedied by the “fixing” requirement of 
§522(f)(1). To be presently enforceable on a 
debtor’s homestead, a lien must have at- 
tached either before, or simultaneously with, 
the debtor’s acquisition of an interest in the 
property. A lien fitting this description will 
be found nonavoidable under §522(f)(1) on 
the ground that it did not fix on an interest 
of the debtor. See the next section of this 
article for an explanation of the fixing 
requirement. 

38 Farrey v. Sanderfoot, 500 U.S. 291, 111 
S. Ct. 1825, 1831 (1991). 

39 Td. at 1829. 

41 Id. (quoting H.R. Rep. No. 95-595 pp. 
126-27 (1977), U.S. Cope Conc. & Apmin. 
News at 6087-88 (1978). 

42 Td. at 1830. 

43 Id. at 1831. 

44 Qwen v. Owen, 961 F.2d 170 (11th Cir. 
1992), cert. den., _U.S.___, 113 S.Ct. 659 
(1992). 

45 Id. at 172. 

46 In an unusual situation, the lien could 
attach to property after the debtor acquired 
it but before it acquired homestead status. 
In this situation, the lien would meet the 
§522(f)(1) fixing requirement but still be 
superior to the debtor’s homestead exemp- 
tion, and thus enforceable against the prop- 
erty. 

47 Of course, actual collection of the debt 
is a potential problem beyond the scope of 
this article. If the judgment debtor sells the 
property and fails to fully convert the pro- 
ceeds into another qualifying homestead, 
the sale proceeds would be subject to the 
judgment lien and, therefore, to collection. 
This article also does not deal with the 
issues involved in claiming, postbankruptcy, 
that the debtor’s purported “homestead” is 
not “homestead” at all under Florida law, 
and is thus not exempt from your client’s 
judgment lien. 
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Local Government, 
Privitization, and 
Antitrust Immunity 


any cities, counties, 
and other political sub- 
divisions of Florida 
contract with private 
companies for the provision of services 
such as solid waste collection and dis- 
posal, emergency medical services, 
correctional facilities, and transporta- 
tion systems. Dus to limited govern- 
ment budgets, the private companies 
are sometimes given broad powers but 
are subjected to only limited govern- 
mental oversight. This privitization of 
what are often traditional governmen- 
tal functions raises the question 
whether the private companies are 
entitled to immunity from federal and 
state antitrust laws for their business 
activities. Recent U.S. Supreme Court 
cases have emphasized the importance 
of significant governmental supervi- 
sion and control to establish antitrust 
immunity. This article explains the 
antitrust state action immunity doc- 
trine and analyzes how courts have 
applied the active supervision and con- 
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trol requirement in local government 
privitization situations. The article also 
suggests a statutory revision to Flor- 
ida’s antitrust act to conform Florida 
law to its federal counterpart related 
to local government antitrust immu- 
nity. 


Antitrust Immunity 
and Local Government 

Antitrust concerns can arise when 
local governments contract with pri- 
vate companies to provide services, 
usually traditional governmental serv- 
ices on an exclusive basis. The antitrust 
interest at stake is the potential for the 
private parties to engage in anticompe- 
titive conduct in the service markets 
foreclosed to competition. Local govern- 
ments and private companies can avoid 
antitrust liability, however, if they es- 
tablish immunity from the federal and 
state antitrust laws under the state 
action immunity doctrine. 

e State Action Immunity Doctrine 

The state action immunity doctrine 


38 THE FLORIDA BAR JOURNAL/APRIL 1994 


holds that federal and state antitrust 
laws do not apply to the state- 
authorized actions of political subdi- 
visions of the state or to the state- 
authorized and state-supervised actions 
of private parties. Because of the na- 
tional policy of free markets and free 
enterprise, state action immunity is 
generally disfavored.! Consequently, 
the U.S. Supreme Court has developed 
two related state action immunity tests 
that set forth the requirements for 
establishing immunity. 

A political subdivision of a state that 
engages in anticompetitive conduct can 
establish antitrust immunity by de- 
monstrating its actions are pursuant 
to a “clearly articulated and affirma- 
tively expressed state policy.”2 This 
test is founded on federalism and the 
concept that states are free to regulate 
economic activity within their borders 
without running afoul of the federal 
antitrust laws. Under this test, local 
governments are also entitled to 
antitrust immunity if the state has 
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authorized the local government to 
engage in the challenged activity, typi- 
cally through a legislative enactment. 
A state policy that neither permits nor 
contemplates the specific anticompeti- 
tive actions, or is neutral as to such 
actions, does not satisfy the immunity 
test.2 The state need not compel the 
anticompetitive conduct but must in- 
tend to displace competition in a 
particular field.4 As long as the state 
enactments at issue “clearly contem- 
plate” that the challenged anticompeti- 
tive conduct will occur, that such 
conduct is a “foreseeable” result of the 
enactments, and that anticompetitive 
effects will “logically” result from such 
conduct, the immunity test is met.5 

The test for determining whether the 
anticompetitive conduct of private par- 
ties is immune from antitrust liability 
incorporates the immunity test for po- 
litical subdivisions (i.e., the “clearly 
articulated” prong) plus an “active su- 
pervision” requirement. Private 
anticompetitive conduct is immune if 
the state: 1) has clearly articulated and 
affirmatively expressed a state policy 
to displace competition with regula- 
tion; and 2) actively supervises the 
private anticompetitive conduct. South- 
ern Motor Carriers Rate Conf., Inc. v. 
U.S., 471 U.S. 48 (1985). This two-part 
state action immunity test is an accom- 
modation of state regulatory interests 
and the federal antitrust interest in 
promoting economic competition.* In 
recent years the Supreme Court has 
made it easier to satisfy the “clearly 
articulated” part (out of deference to 
state regulatory interests) but made it 
more difficult to satisfy the “active 
supervision” part (to safeguard the 
federal interest in competition).? As a 
consequence, local governments can 
more easily establish antitrust immu- 
nity while private parties have a 
significantly greater burden. 

e Local Government and “Active Su- 
pervision” 

As indicated above, local govern- 
ments acting pursuant to “clearly 
articulated and affirmatively ex- 
pressed” state authority may engage 
in foreseeable anticompetitive conduct 
and thereby be immune from antitrust 
liability. State supervision of the local 
government’s otherwise anticompeti- 
tive conduct is unnecessary.® Satisfac- 
tion of the “clearly articulated” test 
provides sufficient evidence that the 
local governmental actor is acting pur- 


The U.S. Supreme 
Court has 
consistently refused 
to extend antitrust 
immunity to private 
actors under a 
number of different 
state regulatory 
structures due to the 
lack of active state 
supervision 


suant to state policy such that active 
state supervision is unnecessary.? Fur- 
ther, even if the local government 
“conspires” with private parties in 
achieving the anticompetitive result, 
it is still entitled to antitrust immunity 
provided its actions are pursuant to 
and do not exceed the state’s “clearly 
articulated and affirmatively ex- 
pressed” policy.1° 

It is uncertain, however, whether 
antitrust immunity is available to a 
private company when the local gov- 
ernment delegates its authority to, or 
contracts with, the company to engage 
in the otherwise anticompetitive con- 
duct. Numerous questions arise in these 
situations. For example, does the “ac- 
tive supervision” requirement apply in 
such situations? If so, may the local 
government provide such supervision 
or does the state itself have to super- 
vise the challenged private activity? 
What degree of supervision and control 
is necessary? The next section sets 
forth the requirements of the active 
supervision test and then discusses its 
application to private anticompetitive 
conduct authorized by a local govern- 
ment. 

In recent years, the active state 
supervision requirement has become 
more difficult to establish. The U.S. 
Supreme Court has consistently re- 
fused to extend antitrust immunity to 
private actors under a number of dif- 
ferent state regulatory structures due 
to the lack of active state supervision.!1 
The intensified level of governmental 
scrutiny is necessary because when “a 
private party is engaging in the anti- 
competitive activity, there is a real 
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danger that he is acting to further his 
own interests, rather than the govern- 
mental interests of the State.”!2 

The rigorous nature of the active 
state supervision requirement has ren- 
dered the concept of “supervision” a 
misnomer. Instead, the Court recently 
stated that “active supervision” actu- 
ally means active and ultimate state 
control of the challenged conduct.!% 
The “mere presence of some state in- 
volvement or monitoring does not 
suffice.”!4 For this reason, private par- 
ties must demonstrate that their 
allegedly anticompetitive conduct is 
not merely supervised but is actually 
controlled by the state. 

The Court further refined the active 
state supervision requirement in FTC 
v. Ticor Title Ins., _ U.S. ___, 112 S. 
Ct. 2169 (1992). In holding that private 
title insurers were not entitled to im- 
munity under a so-called “negative 
option” plan, the Court stated: 

[T]he purpose of the active supervision 
inquiry is not to determine whether the 
State has met some normative standard, 
such as efficiency, in its regulatory prac- 
tices. Its purpose is to determine whether the 
State has exercised sufficient independent 
judgment and control so that the details of 
the rates and prices have been established 
as a product of deliberative state interven- 
tion, not simply by agreement among private 
parties. Much as in causation inquiries, the 
analysis asks whether the State has played 
a substantial role in determining the specif- 
ics of the economic policy. The question is 
not how well state regulation works but 


whether the anticompetitive scheme is the 
State’s own. 


Ticor, 112 S. Ct. at 2177 (emphasis 
added). 

Because the “negative option” plan 
at issue permitted the actions of pri- 
vate parties to be approved without 
any significant state scrutiny, the Court 
ruled that the plan did not meet the 
active supervision requirement. In- 
stead, the Ticor decision requires proof 
that the state actually played a mean- 
ingful role in formulating, implement- 
ing, and controlling the regulatory 
structure at issue. 

This requirement places private par- 
ties in an unenviable position. In 
deciding on a course of conduct pursu- 
ant to a state’s regulatory program, 
private parties have little assurance 
that they will later be entitled to 
antitrust immunity. Instead, antitrust 
immunity will ultimately depend upon 
whether the state actually played a 
“substantial role” in implementing and 
controlling the regulatory program at 


issue. But private parties have no ef- 
fective means of assuring that the 
requisite level of state control is actu- 
ally exercised over their otherwise state- 
authorized anticompetitive conduct. 
“Private parties simply will not know 
until after they have participated in a 
state program whether the state’s su- 
pervision will have been ‘active’ enough 
to establish immunity.”!5 For this rea- 
son, private parties will be somewhat 
less willing to engage in state- 
authorized programs that condone an- 
ticompetitive conduct because of the 
risk of antitrust liability. Similarly, 
their willingness to participate in local 
government programs is also adversely 
affected. 

The Ticor opinion, however, elimi- 
nated a small degree of the uncertainty 
that existed since the Southern Motor 
Carriers decision in 1985 regarding the 
requisite degree of active supervision. 
Because the Court upheld antitrust 
immunity for a “negative option” rate 
regime in Southern Motor Carriers, 
many lower courts concluded that simi- 
lar “negative option” plans were 
sufficiently supervised for antitrust im- 
munity purposes—despite the lack of 
significant governmental involvement 
and control under such plans. But the 
active supervision test was not an 
issue in Southern Motor Carriers. In 
striking down the “negative option” 
plan in Ticor, the Court specifically 
noted that it only addressed the first 
part of the state action immunity test 
in Southern Motor Carriers. The Court 
in Ticor stated “[w]e . . . undertook no 
real examination of the active state 
supervision aspect of the [Southern 
Motor Carriers] case, for the Govern- 
ment conceded that the second part of 
the test had been met.” Ticor, 112 S. 
Ct. at 2179. For this reason, the Ticor 
decision and its more stringent legal 
standards—and not the facts of South- 
ern Motor Carriers—provides the 
benchmark for properly analyzing the 
“active supervision” requirement. 

The U.S. Supreme Court has not 
resolved the issue of whether and to 
what extent a political subdivision of 
a state must actively supervise the 
conduct of private parties to whom the 
political subdivision has delegated or 
contracted its state-authorized regula- 
tory powers. As a consequence, lower 
courts have taken a number of ap- 
proaches. Notably, with one exception, 
all of these cases predate the more 


stringent “active supervision” require- 
ments set forth in the Court’s Ticor 
decision in 1992. 

First, some courts take the position 
that when a local government acting 
pursuant to a clearly articulated state 
policy contracts!* with a private party 
to engage in otherwise anticompetitive 
conduct, the local government’s super- 
vision of the conduct of the private 
party is sufficient to establish immu- 
nity.!7 A principal reason courts cite 
in support of their conclusion that local 
government “supervision” is sufficient 
is that the degree of supervision in 
these cases is at least equivalent to the 
official supervision that was deemed 
sufficient in Southern Motor Carri- 
ers.18 As discussed above, however, 
because the Supreme Court did not 
address the active supervision ques- 
tion in Southern Motor Carriers and 
has set forth higher standards in Ticor, 
this rationale has considerably less 
force. Even if municipal supervision 
can suffice, a strong argument is that 
the requisite degree of active govern- 
mental control and involvement must 


still be present to ensure that private 
parties comply with state policy. 

Notably, the only post-Ticor case 
that has addressed the municipal su- 
pervision issue did not even mention 
Ticor in concluding that municipal su- 
pervision of the private party at issue 
was sufficient to establish antitrust 
immunity. Tri-State Rubbish, Inc. v. 
Waste Management, Inc. , 998 F.2d 1073 
(1st Cir. 1993). Instead, the appellate 
court simply concluded that “the greater 
weight of authority” supports the con- 
clusion that “municipal supervision of 
private actors is adequate where 
authorized by or implicit in the state 
legislation.” Id. at 1079 (citing support- 
ing and contrary authority and a 
leading antitrust treatise). The trial 
court, however, discussed Ticor and 
whether sufficient supervision was pre- 
sent based on a contract between a 
municipal organization!’ and a private 
waste disposal company. Although the 
trial court had not seen the actual 
contracts, it was satisfied that the 
municipal organization was properly 
exercising its supervisory function be- 
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cause it had “promised” that its 
performance under the contracts would 
comply with state laws, including waste 
management laws. 803 F. Supp. at 
461. Both the trial and appellate courts 
accepted this “promise” of “supervi- 
sion” as sufficient, but it is questionable 
whether the more demanding “involve- 
ment” and “control” standards of Ticor 
and Patrick v. Burget, 486 U.S. 94 
(1988), were met under the circum- 
stances. 

A second approach some courts have 
taken is that supervision is unneces- 
sary if the local government, rather 
than the private party, is the effective 
decision-maker as to the challenged 
restraint. In City Communications, Inc. 
v. City of Detroit, 695 F. Supp. 911 
(E.D. Mich. 1988), aff'd, 888 F.2d 1081 
(6th Cir. 1989), the district court held 
that the city, rather than a private 
cable company, was the effective deci- 
sion-maker in granting cable television 
franchises. Because cable television com- 
panies had no authority to be part of 
the decision-making process, they were 
thereby immune from antitrust liabil- 
ity.2° This approach, therefore, focuses 
on whether the local government or 
private parties ultimately controlled 
the decision-making process that re- 
sulted in the challenged anticompetitive 
conduct. 

Interestingly, the Sixth Circuit also 
takes the position that if the private 
actor is the effective decision-maker, 
state supervision of the challenged pri- 
vate conduct is required. Riverview 
Investments, Inc. v. Ottawa Commu- 
nity Improvements Corp., 774 F.2d 162 
(6th Cir. 1985). This position is some- 
what unworkable because it would 
require state supervision over what are 
often traditional municipal functions. 
As Justice Rehnquist has pointed out, 
“it would seem rather odd to require 
municipal ordinances to be enforced 
by the State rather than the city it- 
self.”21 In fact, a number of lower 
courts have rejected the concept that 
state supervision is required over pri- 
vate parties performing delegated 
functions of local government. See, e.g., 
Tri-State Rubbish, 998 F.2d 1073, 1079 
(1st Cir. 1993); Gold Cross Ambulance 
& Transp. v. City of Kansas City, 705 
F.2d 1005, 1014 (8th Cir. 1983). 

Finally, some courts hold that super- 
vision is unnecessary if the “clearly 
articulated” prong is met, such that 
there is no need to inquire into whether 


supervision of the private party’s con- 
duct is undertaken. Immunity is 
justified simply based on a finding that 
the private parties were acting within 
the scope of powers the state delegated 
to local governments. For example, in 
L & H Sanitation v. Lake City Sanita- 
tion, 769 F.2d 517 (8th Cir. 1985), the 
court held that the first part of the 
state action immunity test was met 
because municipalities had broad author- 
ity to regulate solid waste management 
and to enter into an agreement with a 
private company to provide for solid 
waste management and disposal. The 
court concluded that the city—as well 
as the private exclusive franchisee— 
had antitrust immunity. The court did 
not require governmental supervision 
of the franchisee’s conduct for immu- 
nity. See also Charley’s Taxi Radio 
Dispatch v. SIDA of Hawaii, 810 F.2d 
869 (9th Cir. 1987) (if governmental 
agency-granted monopoly is immune, 
the exclusive franchisee is not subject 
to antitrust liability; otherwise, a plain- 
tiff could frustrate any otherwise 
immune state regulatory plan by filing 
suit against the private regulated 
party); Cine 42nd Street Theater Corp. 
v. Nederlander Org., 790 F.2d 1032, 
1048 (2d Cir. 1986) (private parties 
acting in concert with immune govern- 
mental agency also entitled to 
immunity under state action immunity 
doctrine provided such participation 
“was reasonably contemplated by the 
legislature”); Gold Cross Ambulance & 
Transp. v. City of Kansas City, 705 
F.2d 1005 (8th Cir. 1983) (private par- 
ties who “did nothing beyond what 
they were authorized to do by the city” 
entitled to immunity). As indicated, 
most of these cases involve legislative 
enactments that authorized or contem- 
plated delegation of governmental 
functions to private parties. 

Another factor to consider is the 
effect of the U.S. Supreme Court’s 
decision in City of Columbia v. Omni 
Outdoor Advertising, Inc.,__ U.S. __, 
111 S. Ct. 1344 (1991), which involved 
a claim that city officials had conspired 
with a billboard company to restrain 
new billboard construction. The Court 
held that a local government that is 
otherwise immune under the state ac- 
tion doctrine does not waive its 
immunity when it “conspires” with 
private parties to restrain trade. As 
such, a conspirator exception to the 
state action immunity doctrine is un- 
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available. 

The Court, however, did not extend 
state action immunity to the private 
participants in the purported conspi- 
racy. Instead, the private parties were 
entitled to First Amendment petition 
clause immunity under the Noerr- 
Pennington?2 doctrine for their lobby- 
ing efforts. The argument, therefore, 
that private parties who conspire or 
enter agreements with local govern- 
ments to engage in state-authorized 
anticompetitive conduct are entitled 
to state action immunity finds little 
support in Omni Outdoor Advertising. 
Whether such activities are “petition- 
ing” activities protected under Noerr- 
Pennington is unresolved. 

Other than the cases outlined above, 
local governments and private parties 
in Florida have little guidance regard- 
ing whether antitrust immunity is 
available to private parties for dele- 
gated governmental functions. Re- 
search has found no opinions from the 
11th Circuit, federal district courts in 
Florida, or Florida state courts indi- 
cating what approach might be applied 
to political subdivisions in Florida who 
delegate their authority to, or contract 
with, private parties to perform tradi- 
tional municipal services. 

Consistent with most court decisions 
that have addressed this issue, local 
governments should provide sufficient 
supervision and control to ensure that 
state action immunity is available for 
the private parties to whom they have 
delegated their functions. The degree 
of supervision and control required in 
each instance, of course, is somewhat 
uncertain in light of the Ticor opinion. 
Nonetheless, this approach is consis- 
tent with the principle that the U.S. 
Supreme Court has stressed in recent 
cases: Governmental control of private 
economic decisions is necessary for es- 
tablishing antitrust immunity. 

Local governments that rely on those 
cases which only require proof of the 
“clearly articulated” test take a risky 
path that presents the greatest uncer- 
tainty of antitrust liability for private 
parties. First, these cases appear to be 
limited to situations in which the legis- 
lature has specifically authorized 
delegation of local government func- 
tions to private parties. Absent such 
specific legislative language, immunity 
may be unavailable. Second, although 
it is reasonable to expect that political 
subdivisions will provide some mini- 


: 


mal level of supervision and control 
due to pressure for such scrutiny by 
local constituents and political oppo- 
nents, this level of scrutiny may fall 
short of what the Supreme Court has 
prescribed in Ticor and Patrick. Fi- 
nally, although courts may be reluctant 
to impose an active supervision re- 
quirement on local governments for 
fiscal reasons, this rationale may be 
unpersuasive if supervision is rela- 
tively inexpensive or its cost can be 
borne by the private parties.?8 


Local Government 
Antitrust Act of 1984 

Given the uncertainty of antitrust 
immunity, a final topic is a proposed 
amendment to Florida’s local govern- 
ment antitrust immunity law which 
roughly parallels a federal counter- 
part, the Local Government Antitrust 
Act of 1984. The federal act broadens 
the scope of antitrust immunity by 
providing that no damages, interest, 
costs, or attorneys’ fees may be recov- 
ered under certain federal antitrust 
laws from any local government”* or 
local government official or employee. 
15 U.S.C.A. §35 (1991). The act also 
provides immunity for private parties 
who engage in anticompetitive conduct 
authorized by local governments or 
their officials. Specifically, the act pro- 
hibits the recovery of damages, interest, 
costs, or attorneys’ fees “in any claim 
against a person based on any official 
action directed by a local government, 
or official or employee thereof acting 
in an official capacity.” Id. §36. 

As indicated, the act provides private 
parties with immunity if their actions 
are “directed by a local government” 
or official. For example, the court in 
Sandcrest Outpatient Serv. v. Cumber- 
land Cty. Hosp., 853 F.2d 1139 (4th 
Cir. 1988), held that the actions of a 
private company and its employee in 
recommending the termination of a 
provider of emergency medical room 
services were immune from antitrust 
liability because the actions were pur- 
suant to state authorization and were 
“directed by a local government.” The 
private company had entered an agree- 
ment to manage a county hospital. The 
court reviewed the act’s legislative his- 
tory to interpret the meaning of the 
phrase “directed by a local govern- 
ment.” 

The history indicated that the phrase 
was derived from Parker v. Brown, 317 


U.S. 341 (19438), the seminal state 


action immunity case, and that both 
the Senate and House agreed that it 
“shall apply by analogy to the conduct 
of local government in directing the 
actions of non-governmental parties, 
as if the local government were a 
state.” Sandcrest Outpatient Serv. v. 
Cumberland Cty. Hosp., 853 F.2d at 
1143 (quoting H.R. Conf. Rep. No. 
1158, 98th Cong., 2d Sess., reprinted 
in 1984 U.S. Code Cong. & Admin. 
News 4602, 4627). Based on this his- 
tory, the court concluded that the 
actions of the private company and its 
employee were entitled to immunity 
from antitrust damages as persons en- 
gaged in action “directed by a local 
government.” Id. at 1143.25 By anal- 
ogy, a local government that delegates 
authority to, or contracts with, a pri- 
vate party for the provision of services 
such as waste disposal would seem to 
meet the “directed by a local govern- 
ment” requirement as well. 

In 1985, Florida codified a version 
of the federal Local Government 
Antitrust Act of 1984. Florida’s ver- 
sion, however, does not provide 
immunity to private parties whose ac- 
tions were “directed by a local 
government.” F.S. §542.235 (1991).26 
Consequently, private parties acting 
pursuant to local governmental direc- 
tion have immunity under federal! law 
but may not have immunity under 
Florida law. This gap in Florida’s 
antitrust laws, therefore, may permit 
the institution of legal actions against 
private parties who are otherwise im- 
mune under the federal Local Govern- 
ment Antitrust Act. This gap also 
creates a possible legal conflict because 
it is contrary to Florida’s antitrust 
laws which generally recognize all ex- 
emptions set forth under federal 
antitrust laws. Id. at §542.20 (“Any 
activity or conduct ... exempt from 
the provisions of the antitrust laws of 
the United States is exempt from the 
provisions of this Chapter.”). 

Although a strong argument exists 
that §542.20 incorporates the immu- 
nity provisions of the Local Government 
Antitrust Act of 1984, confusion can 
be somewhat alleviated by extending 
the protections afforded to local gov- 
ernments and their officials and 
employees under F.S. §542.235 to pri- 
vate parties who are “directed by a 
local government” to engage in other- 
wise anticompetitive actions. An 


amendment to §542.235 that would 
achieve this result is set forth in the 
appendix. This legislative amendment 
would provide private parties with ad- 
ditional assurance that their activities, 
if authorized by a local government, 
are immune from various antitrust 
remedies. 


Conclusion 

The U.S. Supreme Court has not yet 
addressed whether political subdi- 
visions of a state must actively 
supervise and control the activities of 
private parties who perform functions 
of the local governments such as solid 
waste collection and disposal, emer- 
gency medical services, correctional 
facilities, and the like. The Court has 
generally indicated that significant su- 
pervision and control is necessary when 
the state delegates such responsibili- 
ties. Local governments in Florida, 
therefore, should ensure that sufficient 
supervision and control is provided to 
protect the private parties performing 
these services. In addition, the legisla- 
ture should consider amending Florida 
law to extend local government 
antitrust immunity to persons who are 
directed by local government to engage 
in such activities.0 


Appendix 
Be It Enacted by the Legislature of the 
State of Florida: 

Section 1. Subsections (1)-(4) of Section 
542.235, Florida Statutes, are amended to 
read: 

(1) No criminal action shall be brought 
pursuant to s. 542.21(2) against any local 
government. 

(2) No civil penalties, damages, interest 
on damages, costs, or attorneys’ fees shall 
be recovered under s. 542.21(1) or 542.22 
from any local government. 

(3) No injunctive or other equitable relief 
pursuant to s. 542.23 shall be granted 
against: 


(a) a local government or its officials or 
employees acting within the scope of their 
lawful authority, or 


(b) any person based on any official 
action directed by a local government, or 
official or employee thereof acting in an 
official capacity, if the official eenduet ac- 
tion which forms the basis of the suit bears 
a reasonable relationship to the health, 
safety, or welfare of the citizens of the local 
government, unless the court finds that the 
actual or potential anticompetitive effects 
outweigh the public benefits of the chal- 
lenged action. 
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(4) No criminal action shall be main- 
tained pursuant to s. 542.21(2), and no civil 
penalties, damages, interest on damages, 
costs, or attorneys’ fees shall be recovered 
under s. 542.21(1) or 542.22:; 

(a) against any local government official 
or employee for official conduct within the 
scope of his lawful authority, or 

(b) against any person based on any 
official action directed by a local govern- 
ment, or official or employee thereof acting 
in_an official capacity, unless the official, 
er employee, or person has violated the 
provisions of this chapter for the purpose 
of deriving personal financial or profes- 
sional gain or for the professional or finan- 
cial gain of his immediate family or of any 
principal by whom the official is retained. 
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__, 112 S. Ct. 2169, 2178 (1992). 
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(1991) (state statute authorizing city’s regu- 
lation of buildings and other structures); 
Town of Hallie v. City of Eau Claire, 471 
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test). 

18 See, e.g., Trinity Ambulance, 625 F. 
Supp. at 145; Savage, 623 F. Supp. at 
1512-13. 
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purposes. Id. at 457-58. 

20 City Communications, Inc. v. City of 
Detroit, 695 F. Supp. 911, at 915 (E.D. 
Mich. 1988), aff'd, 888 F.2d 1081 (6th Cir. 
1989). 

21 See City of Boulder, 455 U.S. at 70-71 
and n.6 (Rehnquist, J., dissenting). 

22 The Noerr-Pennington doctrine, based 
on a trilogy of Supreme Court cases, pro- 
vides that “the first amendment petition 
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administrative agency, or the courts.” Scott 
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Sr. U.L. Rev. 149, 171 (1991). The doctrine 
generally: provides immunity even if the 
“activities are undertaken for anticompeti- 
tive purposes.” Id. at 172; cf. Professional 
Real Estate Inv., Inc. v. Columbia Pictures 
Indus., ___ U.S. __, 118 S. Ct. 1920, 1928 
(1993) (under “sham” litigation exception 
to doctrine, a litigant’s subjective intent to 
harm competitor is irrelevant unless litiga- 
tion is objectively baseless or meritless). 

23 For example, local governments may 
have fewer financial and other resources to 
provide the level of active supervision and 
control over municipal functions that the 
Supreme Court requires in other contexts. 
One response is to shift these supervision 
costs to private parties (e.g., through an 
assessment under their agreements with 
the local government) and thereby increase 
the expense of the service provided. Private 
parties, however, may be quite willing to 
pay a premium for a greater likelihood of 
antitrust immunity. 

24 Local government means a city, parish, 
town, township, village or any general func- 
tion governmental unit established by state 
law or a school district, sanitary district, or 
other special governmental unit established 
by state law. 15 U.S.C.A. § 34(1). 

25 See also Cohn v. Bond, 953 F.2d 154 
(4th Cir. 1991) (members of municipal hos- 
pital medical staff who recommended that 
chiropractor be denied staff privileges were 
acting as agents of hospital and entitled to 
immunity under act). 

26 See Key Club Associates v. Biron, 1992- 
1 Trade Cases 969,818 (M.%). Fla. March 
17, 1992) (dismissal of civil cause of action 
for damages against municipal officials en- 
gaging in statutorily protected conduct). 
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versity of Florida. Mr. Makar clerked 
for Judge Thomas A. Clark of the 
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REAL PROPERTY, PROBATE & TRUST LAW 


Beware of Florida’s Rights in 
Title to Waterfront Property 


ecause of the extensive de- 
velopment of real prop- 
erty in Florida’s coastal 
areas, and because Flor- 
ida has nearly 30,000 bodies of water 
that can be classified lakes,! rights of 
waterfront property owners are of great 
importance to real property practition- 
ers. The potential ownership claims of 
the State of Florida are a constant 
threat to many of these property own- 
ers. This article describes the types of 
waterfront property in which the state 
may claim an ownership interest, ex- 
amines caselaw and legislation that 
have affected the state’s claims to wa- 
terfront property, and concludes by 
summarizing the practical effect of 
these cases and legislative acts. Spe- 
cial emphasis will be placed on the 
impact of a 1993 law which was benefi- 
cial to private owners of filled lands. 


Lands Subject to 
Sovereignty Lands Claims 

The State of Florida may claim a fee 
simple interest in the following types 
of waterfront parcels: 1) sovereignty 
submerged lands; 2) filled lands; and 
3) artificially exposed lands.? 

Sovereignty submerged lands, the 
first type, include lands that are be- 
neath waters found to have been navi- 
gable on March 3, 1845 (the date 
Florida became a state).2 Waters were 
considered navigable if they could be 
used for travel and commerce “by the 
customary vessels” of that time.4 The 
state may claim ownership of these 
lands beneath freshwater bodies, wa- 
terward of the ordinary high water 
line.5 It is often difficult to identify 
these waters because the state has 
never published a list of waters which 
it considers to have been navigable 
when Florida entered the Union. If a 
body of water was meandered (the 


Real property 
practitioners should 
remember that all 
lands beneath 
tidally influenced 
waters are subject to 
a sovereignty lands 
claim 


by Bill Tompkins 


location and connection of the shore- 
lines were shown) on the original gov- 
ernment survey, there is a presumption 
of navigability.6 Because of the chal- 
lenging topographical conditions faced 
by the original government surveyors, 
only about 190 lakes were actually 
meandered.? 

Lands beneath non-navigable waters 
that are influenced by the ebb and flow 
of the tide also constitute sovereignty 
submerged lands.® The state’s owner- 
ship of the lands beneath these waters 
ends at the mean high tide line.? In 
Phillips Petroleum v. Mississippi, 108 
S. Ct. 791 (1988),!° discussed below, 
the U.S. Supreme Court indicated that 
these lands are not limited to “shore- 
lands or those lands beneath tidal 
waters which are immediately adja- 
cent to the sea,” but include all lands 
affected by the ebb and flow of the 
tide.1! 


Filled lands consist of “sovereignty 
submerged lands that have been artifi- 
cially filled””!2 A new law, which will 
also be discussed, strengthened private 
ownership rights in filled lands.!8 Arti- 
ficially exposed lands are lands that 
were originally submerged and then 
uncovered “by drainage and reclama- 
tion activities.”!4 


Caselaw Affecting 
Sovereignty Submerged Lands 

The Florida Supreme Court’s deci- 
sion in Coastal Petroleum v. American 
Cyanamid Co., 492 So. 2d 339 (Fla. 
1986), cert. denied, 479 U.S. 1065 
(1987), significantly expanded the 
state’s interest in sovereignty sub- 
merged lands. This case began when 
American Cyanamid Company and Mo- 
bil Oil Corporation claimed fee simple 
title to “portions of the beds of the 
Peace and Alafia rivers.”!5 The court 
answered the following certified 
questions: 

1) “Do the 1883 Swamp and Over- 
flowed Land Deeds issued by the Trus- 
tees of the Internal Improvement Trust 
Fund (consisting of the governor and 
cabinet) include sovereignty lands be- 
low the ordinary high water mark of 
navigable rivers?” 

2) “Does the doctrine of legal estop- 
pel or estoppel by deed apply to 1883 
Swamp and Overflowed Lands Deeds 
and bar the Trustees’ assertion of title 
to sovereignty lands?” 

3) “Does the Marketable Record Ti- 
tle Act, Chapter 712, Florida Statutes, 
operate to divest the Trustees of title 
to sovereignty lands below the ordi- 
nary high water mark of navigable 
rivers?”16 

While addressing the first certified 
question, the court explained that the 
lands conveyed to private parties in the 
Swamp and Overflowed Lands Deeds 
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consisted primarily of lands that had 
been underneath non-navigable waters 
in 1845 which were granted to the 
State of Florida by federal patent dur- 
ing the 1850’s.!7 The court concluded 
that the state never effectively con- 
veyed the sovereignty submerged lands 
included within these Swamp and Over- 
flowed Lands Deeds because title to the 
sovereignty submerged lands did not 
vest in the state until certain legisla- 
tive acts vested title in the trustees of 
the Internal Improvement Trust Fund, 
the earliest of which was enacted in 
1919.18 The court noted that the trus- 
tees’ authority to dispose of sovereignty 
lands was “separate and distinct from 
their authority to dispose of swamp 
and overflowed lands.”!9 

Citing Martin v. Busch, 93 Fla. 535, 
112, So. 274 (1927), as support for its 
conclusion, the court held that the 
trustees were not estopped from 
asserting a sovereignty lands claim by 
their execution of the Swamp and Over- 
flowed Lands Deeds.”° The court stated 
that “not only is there no legal estoppel 
to the Trustees’ claim of ownership in 
sovereignty lands, but the Trustees are 
prohibited by case law from surrender- 
ing state title to sovereignty lands 
based on a prior conveyance of swamp 
and overflowed lands.”2! 

The court answered the third certi- 
fied question in the negative, holding 
that the Marketable Record Title Act 
did not bar the state’s claims to sover- 
eignty submerged lands encompassed 
within Swamp and Overflowed Lands 
Deeds.22 Because neither the act itself 
nor its legislative history specifically 
indicated that the act was intended to 
apply to sovereignty submerged land, 
the court held that it did not bar the 
state’s claim.?3 


MISSING HEIRS 


The U.S. Supreme Court’s decision 
in Phillips Petroleum Company v. Mis- 
sissippi,24 also reinforces the state’s 
rights in sovereignty lands. In this 
case, Phillips Petroleum Company 
claimed title to 42 acres of land under- 
neath non-navigable bayous and 
streams that were adjacent to a navi- 
gable river flowing into the Gulf of 
Mexico.25 The Court held that states 
could claim title to any lands covered 
by waters that are subject to the ebb 
and flow of the tide even if these waters 
are non-navigable.26 The Court rejected 
the argument that only lands beneath 
navigable waters were held in trust for 
the public by the states by indicating 
that earlier cases had reached a con- 
trary conclusion.2? 

As discussed above, this case is also 
important because it defines tidally 
influenced sovereignty lands as includ- 
ing all lands influenced by the ebb and 
flow of the tide. 

The definition of tidally influenced 
lands set forth by the U.S. Supreme 
Court in Phillips had been adopted by 
implication in Martin v. Busch.?8 In 
this case, the Florida Supreme Court 
made the following statement: 

Upon admission of Florida into the Union 
by Act of Congress of March 3, 1845, the 
state, by virtue of its sovereignty, became 
the owner of all lands under the navigable 
waters within the state, including the shore 
or spaces, if any, between ordinary low 
water mark and ordinary high water mark, 
and also, all tidelands, viz. Lands covered 
and uncovered by the daily ebb and flow of 
normal tides. Such lands under navigable 
waters to ordinary high water mark and 


tidelands may, for convenience, be desig- 
nated as sovereignty lands.”9 


Legislation Dealing 
with Filled Lands 
The Butler Act, which was passed 


in 1921, was very important to owners 
of waterfront parcels.° It was an ex- 
tension of the 1856 Riparian Act which 
had allowed riparian owners to “build 
wharves and docks out in to the water 
and to fill up the shore to the chan- 
nel.”3! It actually became effective as 
of December 27, 1856, and provided 
that an upland owner acquired title to 
submerged lands lying under any navi- 
gable stream, bay of the sea, or harbor, 
as far as to the edge of the channel by 
bulkheading, filling, or permanently 
improving the submerged land.32 The 
Butler Act’s legislative intent was to 
facilitate the improvement and devel- 
opment of waterfront property.°3 

The Butler Act was repealed by two 
legislative acts passed in 1951 and 
1957. Under Ch. 26-776, Laws of Flor- 
ida, 1951, title to all tidally influenced 
lands outside Dade and Palm Beach 
counties was transferred to the trus- 
tees of the Internal Improvement Trust 
Fund, (consisting of the governor and 
cabinet). The “Bulkhead Act” (Ch. 57- 
362, Laws of Florida), expressly re- 
scinded the Butler Act. 


The 1993 Act 

In Ch. 93-206, Laws of Florida, which 
became effective on July 1, 1993, the 
legislature added subsections (9) and 
(10) to F.S. §253.12. Under these provi- 
sions, the state’s title to all tidally 
influenced lands, 
which have been permanently extended, 
filled, added to existing lands, or created 
before July 1, 1975, by fill, and might be 
owned by the state, is granted to the land- 
owner having record or other title to all or 
a portion thereof or to the lands immedi- 
ately upland thereof and its successors in 
interest. 

To the extent that this provision 
results in a transfer of title, the trans- 


fer is automatic and needs no further 
confirmation. However, for a fee a 
landowner can obtain written confir- 
mation of the boundary line as of July 
1, 1975, by submitting a proposed legal 
description, and aerial photographs, 
or other evidence of the waterward 
boundary as of July 1, 1975. The auto- 
matic transfer provision will not apply 
under the following circumstances: 

1) It does not transfer title to any 
person who filled, or caused to be filled 
the state-owned land and who was the 
record titleholder of the land as of 
January 1, 1993; 

2) It does not operate to affect the 
title to lands previously adjudicated 
by a court or which were the subject 
of litigation pending on January 1, 
1993; 

3) It does not apply to spoil islands 
(islands created by depositing fill taken 
from another location) nor to any lands 
which are included on an official acqui- 
sition list, on the effective date of the 
act, of any state agency or water man- 
agement district for conservation, pres- 
ervation, or recreation; and 

4) It does not apply to lands main- 
tained as state or local recreation areas 
or shore protection structures, e.g., a 
pier or jetty. 


Practical Effect of 
Cases and Legislation 

The 1993 amendments to F-.S. 
§253.12 may be viewed as extensions 
of the Butler and Riparian acts, which 
encouraged the filling of upland prop- 
erties by riparian owners. Although 
these amendments are certainly bene- 
ficial to private owners of filled lands, 
real property practitioners should be 
continually aware of the situations 
delineated in these statutory provi- 
sions which will prevent title from 
vesting in the upland owners. For ex- 
ample, the inability of the party who 
did the filling to claim title pursuant 
to this legislation is quite significant. 
Furthermore, it should be kept in mind 
that this act applies only to filled lands 
formerly covered by waters that were 
tidally influenced. Freshwater lakes 
and portions of rivers are not affected. 

The 1993 act does not limit the 
state’s rights in sovereignty submerged 
lands and artificially exposed lands. 
The Florida Supreme Court’s holding 
in Coastal Petroleum indicates that the 
state is not estopped to claim title to 
lands beneath navigable waters even 


if they were included in the legal 
descriptions of Swamp and Overflowed 
Lands Deeds. This decision also pre- 
vents extinguishment of the state’s 
claims to sovereignty submerged lands 
under the Marketable Record Title Act. 

Until the state compiles a list of 
waterbodies that it considers to have 
been navigable in 1845, real property 
practitioners representing owners of 


caution their clients about the state’s 
potential rights to sovereignty sub- 
merged lands. It is difficult to deter- 
mine whether lands near a lake or 
river were underneath that lake or 
river in 1845; government surveys of 
the relevant section are often inconclu- 
sive. 

The Phillips Petroleum case is also 
important to the sovereignty lands is- 


property near a body of water that now 
supports traffic and commerce should 


sue. Because of this decision, and be- 
cause there is no legislation in which 


New Perspectives On Real Estate Practice #28: 


Talk cheap. 


Command of the language is perhaps the single most fundamental 
qualification for every practicing lawyer. Ironically, command of the 
language does not always guarantee successful communication. 

Effective communication is two-way communication; it begins and 
ends with listening. Communication is the cormerstone of all interpersonal 
relationships. This skill is as essential to the success of your practice as the 
professional ones you’ ve developed over the years. And it is communica- 
tion, the most basic and unique of all human traits, that holds the key to the 
improvement of the legal profession’s public image. 

Communication should flow from lawyer to client, and from 
client to lawyer. Both are equally important. Listening to those with 
whom you frequently communicate, your clients, for example, is 
therefore as meaningful in this equation as what you may have to 
say. Truly listening involves not only hearing, but also understanding, 
what your clients believe to be their needs (as opposed to what you 
may already think their needs are). Then it’s your turn. But what you 
have to say should reflect what you’ ve just heard. Otherwise, you’ ll 
continue to be talking to yourself. ' 

Effective communication means being aggressive in keeping 
clients informed of your actions on their behalf, routinely explaining 
the significance and value of those actions, and offering ongoing, 
honest assessments of success or failure. Don’t assume clients know 
what you’ re up to; when in doubt, spell it out. 

Effective communication should not be limited to your clients, 
but should encompass all the groups of people with whom you inter- 
act: Realtors®, developers, lenders, your colleagues. Again, listening 
is step one. 

Effective communication is not an on-again, off-again process. It is 
not an afterthought. It must be integrated into the fabric of your practice, 
and should receive the attention from you it deserves, even at the expense 
of billable hours. 

So while it may be true that talk isn’t so cheap after all, you will 
always get what you pay for. 
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the state specifically rejects ownership 
of lands beneath non-navigable, tidally 
influenced waters,*4 tidal marshes be- 
neath non-navigable waters near either 
the Atlantic Ocean or Gulf of Mexico 
are probably owned by the state. 

Also, real property practitioners 
should remember that all lands be- 
neath tidally influenced waters are 
subject to a sovereignty lands claim. 
Both Phillips Petroleum and Martin 
indicate that the state’s ownership 
rights are not limited to tidally influ- 
enced lands directly adjacent to navi- 
gable bodies of water. 


1 Louis Guttmann, Sovereignty Lands 
Claims—Balancing Issues and Equities, 20 
Stetson L. Rev. 177, 178 (fall 1990). 


2 Sovereignty Lands—Exceptions Re- 
quired in Fund Policies, 22 Funp Concept 
49 (June 1990). 

3 Id. Lands beneath waters that became 
navigable after March 3, 1845, are not 
sovereignty submerged lands. In Picciolo v. 
Jones, 534 So. 2d 875 (Fla. 3d D.C.A. 1988), 
the court held that lands beneath a naviga- 
ble channel created artificially in either the 
late 1920’s or early 1930’s were not sover- 
eignty submerged lands. 

4 Guttmann, supra note 1, at 178. The 
Florida Supreme Court set forth the follow- 
ing definition of navigability in Bucki v. 
Cone, 25 Fla. 1, 6 So. 160, 161 (1889): 
“What constitutes a navigable river, free to 
the public, is a question of fact, to be 
determined by the natural conditions in 
each case. A stream of sufficient capacity 
and volume of water to float to market the 
products of the country will answer the 
conditions of navigability, and is a public 
highway, open to all persons for the busi- 
ness of floatage to which it is adapted, 
whatever the character of the product, or 
the kind of floatage suited to their condi- 
tions.” 

5 Id. The “ordinary high water line” 

(also known as the “ordinary high water 
mark”) was defined by the Florida Supreme 
Court in Tilden v. Smith, 94 Fla. 502, 113 
So. 708, 712. The court quoted the following 
language from a Minnesota case, In re 
Minnetonka Lake Improvement, 56 Minn. 
513, 58 N.W. 295 (1894): 
“(T]he high water mark, as a line between 
the riparian owner and the public, is to be 
determined by examining the bed and banks, 
and ascertaining where the presence and 
action of the water are so common and 
usual, and so long continued in all ordinary 
years, as to mark upon the soil of the bed a 
character distinct from that of the banks, 
in respect to vegetation as well as respects 
the nature of the soil itself.” 


6 Jd. at 179. The original government 


survey in Florida began in 1824. See Primer 
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(Feb. 1984). 

7 Matoney, S. PLaGer AND F. BaLpwin, 
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eignty Lands, 20 Stetson L. Rev. 143 (fall 
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define. Fa. Star. §177.27(15) (1993) defines 
the “mean high-water line” as “the intersec- 
tion of the tidal plane of mean high-water 
with the shore.” 

Fia. Star. §177.27(14) (1993), defines 

“mean high water” as: 
“The average height of the high waters over 
a 19 year period. For shorter periods of 
observation, ‘mean high water’ means the 
average height of the high waters after 
corrections are added to eliminate known 
variations and to reduce the result to the 
equivalent of a mean 19 year value.” 

The term “tidal plane” is not defined in 
Fra. Star. §177.27 (1993). 

See F. Mauoney, S. PLAGER, AND F. BALDWIN, 
supra note 7, §32.2(b), for further discussion 
of the mean high water line. 

10 Phillips Petroleum v. Mississippi, 108 
S. Ct. 791 (1988). See text accompanying 
notes 24-27, infra. 

11 Td. at 795 n.6 (citing Mann v. Tacoma 
Land Co., 153 U.S. 273, 278, 283 (1894)). 

12 Sovereignty Lands—Exceptions Re- 
quired in Fund Policies, supra note 2, at 51. 

13 Fla. Laws Ch. 93-206, codified in Fia. 
Stat. 253.12 (1993). 

14 Sovereignty Lands—Exceptions Re- 
quired in Fund Policies, supra note 2, at 51. 

15 Coastal Petroleum v. American Cya- 
namid Co., 492 So. 2d 339, at 341 (Fla. 
1986), cert. denied, 479 U.S. 1065 (1987). 

16 Td. 

17 Td. at 342. 

18 Td. at 343, quoting language from Mar- 
tin v. Busch, 93 Fla. 535, 112 So. 274 (1927). 
See 1919 Fla. Laws Ch. 7891, 1969 Fla. 
Laws Ch. 69-38, and Claims of State Sover- 
eignty Lands—Pandora’s Box Opened?, 18 
Funp Concept 65 (Sept. 1986). 

19 Td. at 342. 

20 Coastal Petroleum, 492 So. 2d 339, at 


23 Id. 
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25 Id. at 793. 

26 Td. at 795. 

27 Id. at 797. 

28 Martin v. Busch, 93 Fla. 535, 112 So. 
274 (1927). See generally Gay, supra note 8 
for further discussion of the tidelands issue. 
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30 Insuring Filled Lands, 25 Funp Con- 
cept 73 (June 1993). 

31 See F. Mauoney, S. PLaGEr, AND F. BALp- 
WIN, supra note 7, §123.1. 
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33 1921 Fla. Laws Ch. 8537. 

34 Fra. Const. art. X, §11, contains the 
following language: 
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within the boundaries of the state, which 
have not been alienated, including beaches 
below the mean high water lines, is held 
by the State, by virtue of its sovereignty, 
in trust for all the people. Sale of such lands 
may be authorized by the law, but only 
when in the public interest. Private use of 
portions of such lands may be authorized 
by law, but only when in the public interest. 
Private use of portions of such lands may 
be authorized by law, but only when not 
contrary to the public interest.” 

This constitutional provision supports the 
argument that the state may claim title 
only to lands beneath navigable waters. 
However, both the holding in Phillips and 
the lack of any statutory language in which 
the state specifically relinquishes owner- 
ship of lands beneath non-navigable, tidally 
influenced waters suggest that real prop- 
erty practitioners should not ignore the 
state’s potential interest in non-navigable, 
tidally influenced lands. 

Also, Fia. Star. §253.12(1) (1993) states 
that with certain exceptions, title to “all 
sovereignty tidal lands” vests in the trus- 
tees of the Internal Improvement Fund. 
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BUSINESS LAW 


Paramount Lessons 


hile the ultimate les- 
sons of the Paramount/ 
QVC/Viacom takeover 
contest are yet to be 
digested, the recent Delaware Chan- 
cery Court decision in QVC’s lawsuit 
to upend Viacom’s acquisition of Para- 
mount is already the subject of vigor- 
ous comment and punditry.! One can 
debate until the angels have finished 
their dancing whether Paramount is 
an appropriate gloss on Paramount 
Communications, Inc. v. Time Inc., 571 
A.2d 1140 (Del. 1989),2 or whether the 
proposed Paramount merger with 
Viacom was any more or less of a sale 
than Time’s merger with Warner Com- 
munications, Inc. There are, however, 
some clear lessons to be gleaned from 
Paramount, primarily that the case 
has more to do with Smith v. Van 
Gorkom, 488 A.2d 858 (Del. 1985) (here- 
inafter Van Gorkom), than it does with 
Revlon, Inc. v. MacAndrews & Forbes 
Holdings, Inc., 506 A.2d 173 (Del. 
1986),3 Unocal Corp. v. Mesa Petro- 
leum Co., 493 A.2d 946 (Del. 1985),4 
or Time.5 

At this point, the facts in Paramount 
are well known. Paramount and Viacom 
entered into a merger agreement under 
which Viacom and its majority share- 
holder, Sumner Redstone, would gain 
control of Paramount. In addition, the 
Paramount board authorized a $100 
million breakup fee to be paid to Viacom 
if there were a successful topping bid, 
a favorable stock option which would 
permit Viacom to purchase up to 19.9 
percent of Paramount’s shares (to be 
paid, for the most part, with a subordi- 
nated junk bond), and agreed to re- 
move Paramount’s poison pill as an 
impediment to the Paramount/Viacom 
merger. 

Into the midst of this “marriage 
made in heaven” came QVC, offering 


Paramount reminds 
corporate 
practitioners that 
building the 
appropriate 
record of board 
deliberation and 
management 
candor is critical 


by lra N. Rosner 


to negotiate a merger which would 
provide a slightly higher value to Para- 
mount’sshareholders. Paramount grudg- 
ingly opened some nonsubstantive 
contacts with QVC, sufficient only to 
goad QVC into launching its competing 
tender offer and filing suit to enjoin 
Paramount from favoring Viacom. 

In response, Viacom sweetened its 
bid twice, resulting in an enhanced 
topping bid by QVC. Despite the higher 
QVC bid, the Paramount board contin- 
ued to favor the transaction with 
Viacom, declined to engage in substan- 
tive discussions with QVC, and deter- 
mined that QVC’s offer was not in the 
best interests of Paramount and its 
shareholders. That is, until the Dela- 
ware Chancery Court instructed 
Paramount otherwise, affirmed by the 
Delaware Supreme Court. 

The legal issues under which QVC 
brought its attack are complex and are 


ever evolving as one contest for corpo- 
rate control after another ends up in 
the courts. Much of the law here ap- 
pears on its face to be specialized and 
tailored to such contests. Suffice it to 
say, Paramount attempted to defend 
its decision to favor Viacom by wrap- 
ping itself (with some irony) in the 
Time case of 1989, which, as it hap- 
pened, Paramount had lost. In Time, 
the board successfully defended its de- 
cision to combine Time with Warner 
Communications, Inc., arguing that the 
transaction did not constitute a sale 
triggering Revlon duties. The court 
rejected the Time argument and drew 
a disputable distinction between the 
Time/Warner merger and the proposed 
Paramount merger with Viacom, not- 
ing that the fact that Viacom’s majority 
shareholder, Chair and CEO Sumner 
Redstone, would end up controlling a 
majority of Paramount’s shares distin- 
guished the Paramount case from the 
situation in Time.” Nevertheless, that 
is not what foiled Paramount here. In 
fact, Paramount has some valuable 
lessons for board members generally, 
and it would be unwise to focus on the 
more particularized issues of Revlon 
duties and Unocal tests, or whether 
Time heals all wounds. 

Paramount confirms that the foun- 
dation of the law of director fiduciary 
duties, even in esoteric takeover situ- 
ations, is the basis of the business 
judgment rule: good faith and informed 
judgment. Paramount’s attempt to pro- 
tect its merger with Viacom failed 
judicial scrutiny for the primary rea- 
son that the court found that the board 
of directors of Paramount had not ob- 
tained sufficient quantitative informa- 
tion to support its conclusion that the 
long-term interests of Paramount and 
its shareholders were better served by 
the Viacom combination. In addition, 
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the court found that by relying upon a 
management which steadfastly refused 
fully to explore QVC’s offer, the board 
failed to demonstrate a motivation to 
“inform itself of all available material 
information.” The court’s reasoning sug- 
gests that even had it applied Time to 
Paramount’s actions, the board’s deci- 
sion may not have sustained judicial 
review. Contrast, for example, the Dela- 
ware Supreme Court’s findings in Time 
with the Chancery Court’s findings in 
the Paramount/QVC situation. In Time, 
the court found that the record demon- 
strated zealous pursuit of corporate 
policy and that the Time board had 
sufficiently explored available strate- 
gic merger partners before concluding 
that Warner was the best fit. “The 
Time board’s lengthy. . . investigation 
of potential merger candidates, includ- 
ing Paramount, mooted any obligation 
on Time’s part to halt its merger pro- 
cess with Warner to reconsider Para- 
mount.”® In Paramount, however, the 
court found that there was a failure to 
become fully informed of QVC’s offer 
or prospects.? 

In light of the record, as explicated 
in the court’s opinion, this result should 
have come as no surprise. The Dela- 
ware courts have made it abundantly 
clear that directors do not fulfill their 
duties of informed judgment if they 
approve even a transaction which is 
favorable for shareholders in the ab- 
sence of information establishing a 
rational basis to conclude that such 
transaction is the best of the alterna- 
tives available. 

For example, literally days prior to 
the Chancery Court’s Paramount deci- 
sion, the Delaware Supreme Court is- 
sued its opinion in Cede & Co. v. 
Technicolor, Inc., (1993 Transfer 
Binder) Fed. Sec. L. Rep. (CCH) 497,811 
(Del. 1993) (hereinafter Technicolor). 
In Technicolor, the Supreme Court held 


In Time, the court 
found that the 
record demonstrated 
zealous pursuit of 
corporate policy and 
that the Time board 
had sufficiently 
explored available 
strategic merger 
partners 


that despite the absence of proof of 
injury, the failure to exercise due care 
in approving the sale of a company 
could be an actionable breach of the 
directors’ fiduciary duties. The Dela- 
ware Supreme Court noted that the 
Chancery Court below had “expressed 
‘grave doubts’ that the Technicolor 
board ‘as a whole had met that 
duty. . . ?”10 In Technicolor, the board 
of directors approved their company’s 
acquisition by MacAndrews & Forbes 
Group, Incorporated on the basis of a 
single meeting. The board was not 
given substantive deal materials prior 
to the meeting, but did receive a “board 
book” from Technicolor’s financial ad- 
visor, Goldman, Sachs & Co., as well 
as Goldman’s oral fairness opinion.!! 
Nevertheless, the Supreme Court noted 
approvingly the lower court’s finding 
“that the board did not ‘satisfy its 
obligations [under Revlon] to take rea- 
sonable steps in the sale of the enter- 
prise to be adequately informed 
212 

Technicolor itself is consistent with 

the watershed Delaware Supreme 


Court opinion in Van Gorkom. In Van 
Gorkom, the directors of Trans Union 
Corporation were held to have violated 
their fiduciary duty for failing to in- 
form themselves of all information rea- 
sonably available to them.!° The court 
found fault with the fact that Trans 
Union’s directors had approved a mer- 
ger on the basis of essentially one 
hastily called board meeting, despite 
the fact that the merger price of $55 
per share was at a significant premium 
to the prevailing market price of Trans 
Union’s stock of approximately $37 per 
share. The board had not obtained a 
fairness opinion or a valuation, nor had 
it conducted a search for competing 
bids or an analysis of potential merger 
partners. While the facts of Van 
Gorkom were far more shocking than 
those surrounding Paramount,!4 Van 
Gorkom sets a clearly lit stage upon 
which the Paramount board’s actions 
were scrutinized. In that respect, Para- 
mount is all the more significant, inas- 
much as the court found in Paramount 
a much more educated board than 
those in either Technicolor or Van 
Gorkom. For example, the court noted 
that the Paramount board was well- 
informed of Paramount’s strategic goals 
and management’s activities in regard 
thereto, including exploration of stra- 
tegic merger partners. In addition, the 
Paramount board met six times to 
consider the Viacom offer and QVC’s 
proposals, and received voluminous re- 
ports from its financial advisors and 
other consultants. Nevertheless, be- 
cause the board failed to seek addi- 
tional information from QVC regarding 
its financing, one of the key concerns 
upon which Paramount rejected QVC’s 
sweetened bids, not to mention the 
absence of quantitative data to support 
the board’s judgment regarding the 
relative long-term benefits of the two 
suitors, the court found that Para- 
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mount’s directors had not fulfilled their 
duty. 

In the final analysis, the true lesson 
of Paramount is that ostriches are not 
welcome in the board room. The board 
cannot. avoid obtaining all material 
information yet carry out its duty of 
informed judgment. In fact, Paramount 
can be read to require directors ac- 
tively to seek out information, even to 
the point of ordering management to 
engage in further diligence activities. 
A secondary lesson of this aspect of 
Paramount is a warning to manage- 
ment to avoid excessively precondition- 
ing its board of directors when present- 
ing an issue for determination. The 
court found disapprovingly that Para- 
mount’s management, “by skillful 
advocacy,’ had persuaded the board 
that it need not explore the benefits of 
the transaction offered by QVC or seek 
information from QVC which would 
allay the Paramount board’s financing 
concerns. Without explicitly stating so 
(except in one instance), the court was 
apparently convinced that the direc- 
tors’ reliance upon management and 
Paramount’s other advisors for their 
information was not in good faith or 
reasonable, as Delaware corporate law 
requires. 15 

The court did specifically discount a 
report by Booz-Allen & Hamilton, a 
management consulting firm, which 
some directors appeared to rely upon 
regarding the potential relative syner- 
gies offered by Viacom and QVC. The 
chancellor found “that this report was 
not a sufficiently reliable basis for such 
a conclusion [that a Viacom merger 
had a better long-term value], as it 
represented only a management con- 
sultant’s ‘first cut? at evaluating the 
two transactions and, more signifi- 
cantly, because no nonpublic informa- 
tion about QVC was made available to 
Booz-Allen.”!¢ Also of great and related 
significance is the court’s emphasis on 
quantitative data to substantiate the 
board’s “qualitative” determination (i.e., 
business judgment or intuition) that 
the Viacom merger was in the best 
interests of Paramount in the long 
term.!7 Although a spread sheet may 
not be a sufficient predicate for a 
corporate decision, Paramount suggests 
that under certain circumstances, it is 
a necessity. This will certainly focus 
increased attention on the quality of 
financial analysis provided to direc- 
tors, whether by management or by 


outside advisors. 

Finally, one must ask whether Para- 
mount is limited to the corporate take- 
over world. After all, the court mentions 
“enhanced duties” under Revion and 
other similar comforting qualifica- 
tions.18 However, the court also takes 
pains to tie cases such as Revion back 
to the good faith and informed judg- 
ment foundation of director fiduciary 
duty. The court stated that “Revlon 
and Unocal do not represent any de- 
parture from bedrock fiduciary princi- 
ples. They are simply particularizations 
of those principles in the important 
context of a change of corporate con- 
trol. ... Both Revlon and the fun- 
damental duty of due care require that 
the directors establish that their deci- 
sion was adequately informed... 719 
Given this, combined with the natural 
tendency to incorporate the teachings 
of takeover-related cases into general 
principles of director responsibility, one 
must conclude that corporate directors 
and management should carefully con- 
sider Paramount. As a practical mat- 
ter, management should scrupulously 
avoid overly zealous advocacy of a 
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particular decision. Furthermore, di- 
rectors should insist on receiving and 
be provided with the best possible 
information, including quantitative 
data when possible. Paramount would 
also suggest that a certain level of 
director skepticism could be appropri- 
ate, particularly when transactions are 
more than mundane or ordinary course. 
In effect, the more important the mat- 
ter, the more valued is director 
activism.2° 

Paramount also reminds corporate 
practitioners that building the appro- 
priate record of board deliberation and 
management candor is critical. Given 
the stakes when directors are chal- 
lenged, the discovery is usually 
extensive, even in the compressed 
timeframe of a takeover contest. In 
Paramount, briefs exceeding 400 pages 
were submitted during the month be- 
tween filing of the suit and the courts’ 
decision.2! Obviously, major decisions 
must be prepared carefully and thor- 
oughly. Furthermore, the documentary 
record must be supported by personal 
testimony; inconsistency between the 
written and testimonial records will 
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serve only to jaundice the eyes of those 
sitting in judgment. 

In short, Paramount would continue 
to leave to directors the power to make 
vital decisions for their shareholders; 
but they better have all the facts before 
they decide. 0 


1 QVC Network, Inc. v. Paramount Com- 
munications, Inc., et al., C.A. No. 13208, 
(Del. Ch. Nov. 26, 1993), (hereinafter Para- 
mount), aff'd, Paramount Communications, 
Inc. v. QVC Network, Inc., C.A. No. 13208 
(Del. Dec. 9, 1993) (Order). 

2 Paramount Communications, Inc. v. 
Time, Inc., 571 A.2d 1140 (Del. 1989) (mer- 
ger in fulfillment of longstanding strategy 
does not trigger duties under Revlon, Inc. 
v. MacAndrews & Forbes Holdings, Inc., 506 
A.2d 173 (Del. 1986)) (hereinafter, Time). 

3 Revlon, Inc. v. MacAndrews & Forbes 
Holdings, Inc., 506 A.2d 173 (Del. 1986) 
(when the board determines to sell the 
company, it has a duty to maximize the 
company’s value at a sale for the sharehold- 
ers’ benefit) (hereinafter, Revlon). 

4 Unocal Corp. v. Mesa Petroleum C>., 
493 A.2d 946 (Del. 1985) (defensive meas- 
ures in response to a takeover subject to 
heightened scrutiny) (hereinafter, Unocal); 
see also International Ins. Co. v. Johns, 874 
F.2d 1447, 1458-60 (11th Cir. 1989) (Unocal 
may be applied to scrutinize certain acts of 
the board of a Florida corporation). 

5 Although the cases discussed herein 
involve Delaware corporations and cases, 
Florida courts typically import Delaware 
corporate law learning into Florida corpo- 
rate law principles. See, e.g., Naples Awning 
& Glass, Inc. v. Cirou, 358 So.2d 211, 213 
(Fla. 2d D.C.A. 1978); International Ins. Co. 
v. Johns, 874 F.2d 1447. In addition, 
§607.0830(1) of the Florida Business Corpo- 
ration Act, which sets forth standards of 
director conduct, in large measure encom- 
passes the Delaware test of director conduct 
as it states: 

“(1) A director shall discharge his duties 
as a director, including his duties as a 
member of a committee: 

“(a) In good faith; 

“(b) With the care an ordinarily prudent 
person in a like position would exercise 
under similar circumstances; and 

“(c) In a manner he reasonably believes 
to be in the best interests of the corpora- 
tion. Fla. Stat. (1993).” 

6 Time, 571 A.2d at 1151. 

7 Paramount, slip op. at 44-47. 

8 Time, 571 A.2d at 1154. 

® Paramount, slip op. at 54-55. 

10 Cede & Co. v. Technicolor, Inc., (1993 
Transfer Binder) Fed. Sec. L. Rep. (CCH) 4 
97,811, at 98,021 (Del. 1993) (hereinafter, 
Technicolor). 

ll A written confirming opinion was sub- 
sequently delivered. Jd. at 98,020, n.21. 

12 Technicolor, (1993 Transfer Binder) 
Fed. Sec. L. Rep. (CCH) at 998,030. One 
should note that Revlon was decided three 
years after the Technicolor board’s meeting; 
nonetheless, the Technicolor opinion did not 
address the “retroactive” application of 
Revlon. However, in Barkan v. Amsted In- 
dus., Inc., 567 A.2d 1279 (Del. 1989), the 
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Delaware Supreme Court was confronted 
with this very issue. It stated: “The defen- 
dants have intimated that Revlon and its 
progeny are not applicable to this case 
because Revlon was decided after the opera- 
tive facts of this case occurred. We believe, 
however, that neither due process nor this 
Court’s conception of fairness requires that 
the retroactive effect of our decisions be 
limited. See Great N. Ry. v. Sunburst Oil & 
Ref. Co., 287 U.S. 358, 364-65, 53 S. Ct. 
145, 148-49, 77 L. Ed. 2d 360 (1932). 
Because the rule in Revlon is derived from 
fundamental principles of corporate law and 
flows directly from precedents such as Un- 
ocal, its announcement did not produce a 
seismic shift in the law governing changes 
of corporate control. Accordingly, it is just 
as appropriate to judge the conduct of Am- 
sted’s directors under the principles of Revion 
as it was to judge the conduct of Revlon’s 
board itself under those principles.” 

Id. at 1286, n.2. 


13 Smith v. Van Gorkom, 488 A.2d 858, 
at 893 (Del. 1985) (hereinafter Van Gorkom). 

14 For example, Van Gorkom, Trans Un- 
ion’s chair and chief executive officer, exe- 
cuted the merger agreement without read- 
ing it. The merger price was the first 
proposal by Van Gorkom and was based 
upon what debt service he thought Trans 
Union could bear, rather than a valuation 
of the company. The decision to merge was 
made at a board meeting lasting a total of 
two hours, prior to which the vast majority 
of the directors had no information regard- 
ing the transaction or that a merger was 
even being considered generally. 


15 Section 141(e) of the Delaware Corpo- 
ration Law states: 

“A member of the board of directors, or a 
member of any committee designated by the 
board of directors, shall, in the performance 
of his duties, be fully protected in relying 
in good faith upon the record of the corpora- 
tion and upon such information, opinions, 
reports or statements presented to the cor- 
poration by any of the corporation’s officers 
or employees, or committees of the board of 
directors, or by any other person as to 
matters the member reasonably believes 
are within such other person’s professional 
or expert competence and who has been 
selected with reasonable care by or on 
behalf of the corporation.” 

Section 607.0830(2) of the Florida Busi- 
ness Corporation Act states: 

“(2) In discharging his duties, a director 
is entitled to rely on information, opinions, 
reports, or statements, including financial 
statements and other financial data, if pre- 
pared or presented by: 


“(a) One or more officers or employees of 
the corporation whom the director reason- 
ably believes to be reliable and competent 
in the matters presented; 


“(b) Legal counsel, public accountants, or 
other persons as to matters the director 
reasonably believes are within the person’s 
professional or expert competence; or 


“(c) A committee of the board of directors 
of which he is not a member if the director 
reasonably believes the committee merits 
confidence. Fla. Stat. (1993).” 


On its face, the Florida law appears to 
impose a somewhat higher standard than 
does Delaware when it comes to reliance 
upon officers or employees in that the Flor- 
ida law requires the directors to reasonably 
believe that the matter is within the offi- 
cer’s or employee’s competence and such 
person is reliable. The good faith prong of 
the Delaware law would include these as- 
pects. See Van Gorkom, 488 A.2d at 874- 
875; 1 R. BaLtotm & J. FINKELSTEIN, THE 
DELAWARE Law oF CoRPORATIONS AND BUSINESS 
ORGANIZATIONS 4.181-86 (2d ed. Supp. 1993). 

16 Paramount, slip op. at 55, n.45. 

17 Paramount, slip op. at 54. 

18 See The Delaware Supreme Court’s 
order in Paramount, slip op. at 5-9, which 
also speaks of enhanced duties. 

19 Paramount, slip op. at 49. 

In Technicolor the Delaware Supreme 
Court cited the following portion of the 
Chancery Court’s opinion with approval: 

“(T]he due care theory and the Revlon 
theory do not present two separate legal 
theories justifying shareholder recov- 
ery. . . . [BJoth theories reduce to a claim 
that directors were inadequately informed 
(of alternatives, or of the consequences of 
executing a merger and related agreements). 
Technicolor at 98,030, n. 37. Also see note 
12 above. 

20 See Citron v. Fairchild Camera and 
Instrument Corp. 569 A.2d 53, 66 (Del. 
1989). 

21 Paramount, slip op. at 2. 
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TAX LAW NOTES 


Counseling the Foreign Investor in 
the Acquisition of U.S. Real Property 


foreign investor comes 
into your office and asks 
for your advice regarding 
the following transaction. 
He wishes to purchase real estate lo- 
cated in Florida with the fair market 
value of $1.5 million improved by an 
apartment building. The fair market 
value is allocated $1 million to the 
building and $500,000 to the land. The 
apartment building is completely rented 
and has an average monthly gross 
income of $20,000. The investor wishes 
to purchase the real estate with his 
wife. In order to advise the client 
completely, you must consider the U.S. 
income, estate, and gift tax conse- 
quences of the transaction for the in- 
vestor. 

This article will outline the U.S. 
income, estate, and gift tax conse- 
quences for foreign nationals who wish 
to invest in U.S. real property; and 
discuss various alternatives by which 
a foreign investor may title the owner- 
ship of real estate and the U.S. tax 
ramifications of those alternatives. In 
addition, the article will suggest a form 
of ownership in order to minimize U.S. 
income, estate, and gift taxes for the 
transaction. 


U.S. Income Tax 

The United States will tax the for- 
eign investor on the income that the 
U.S. real estate produces. The tax 
treatment will depend on whether the 
investor is classified as a resident alien 
(RA) or a nonresident alien (NRA) for 
income tax purposes. 

IRC §7701(b)(1)(A) provides three 
separate tests to determine if a foreign 
national will be treated as an RA for 
income tax purposes: 

1) A foreign national who is a lawful 
permanent resident of the U.S. for any 
time during the calendar year (i.e., 


IRC §7701(b)(1)(A) 
provides three 
separate tests to 
determine if a 

foreign national will 

be treated as an RA 
for income tax 
purposes 
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green card or Permanent Resident 
Visa Test). 

2) The foreign national meets the 
Substantial Presence Test. The Sub- 
stantial Presence Test is met if the 
foreign national is present in the U.S. 
for 31 calendar days during the current 
tax year, and was present for at least 
183 days for the current year and the 
two preceding calendar years.! 

3) The foreign national elects to be 
treated as an RA for U.S. income tax 
purposes.” 

IRC §7701(b)(1)(B) provides that a 
person who is not a U.S. citizen or does 
not meet the definition of an RA will 
be treated as an NRA for income tax 
purposes. 

U.S. citizens and RA’s are taxed at 
IRC §1 rates for individuals. U.S. cor- 
porations and foreign corporations en- 
gaged in a trade or business in the 
United States are taxed at IRC §11 


corporate rates. In addition, itemized 
deductions in IRC §§161-96 (for indi- 
viduals and corporations), IRC §§211- 
20 (additional itemized deductions for 
individuals), and IRC §§241-49 (special 
deductions for corporations) may be 
available. 

IRC §871(a)(1)(A) provides that an 
NRA will be taxed at a flat 30 percent 
of income that is sourced with the 
United States? and that is not effec- 
tively connected with a trade or busi- 
ness. IRC §873(b) limits the NRA’s 
deductions to: 1) losses incurred under 
IRC §165(c)(3) if the loss is of property 
located in the United States; 2) chari- 
table contributions under IRC §170; 
and 3) the personal exemption under 
IRC §151. 

Referring back to our hypothetical, 
the foreign investor interested in pur- 
chasing an apartment building in Flor- 
ida should be made aware of the differ- 
ences between the income tax treat- 
ment for an RA and an NRA. In our 
hypothetical, the apartment building 
generates $240,000 of gross income in 
the current tax year. Assume there are 
depreciation allowances of $34,364 and 
management and other expenses of 
$100,000. The foreign investor has no 
other income for the tax year.* 

Based upon these assumptions the 
following calculations demonstrate the 
tax impact. 


RA NRA 

Income Tax Income Tax 
GrossIncome $240,000 $240,000 
Depreciation® <36,364> 0 
Expenses <100,000> 0 
Taxable Income® $103,636 $240,000 
Tax Rate $ 24,656 TaxRate $ 72,000 

(§1) (§871) 


This example demonstrates that the 
NRA and his wife will incur substan- 
tially more U.S. income tax if he wishes 
to remain an NRA for U.S. income tax 
purposes. 
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Congress enacted IRC §871(d) to elimi- 
nate this discrepancy between RA’s 
and NRA’s. An NRA can elect to treat 
the renting of U.S. real property as 
income which is effectively connected 
with a trade or business. In the previ- 
ous example, the RA and NRA would 
receive the same income tax treatment 
provided that the NRA made the elec- 
tion. 


Withholding Requirements 

Congress enacted IRC §§1441 
through 1446 to require withholding 
of income tax by a withholding agent 
when an NRA receives U.S. income 
and sells U.S. real property. 

IRC §1441(a) requires the withhold- 
ing agent to collect the 30 percent flat 
tax imposed by IRC §871(a)(1)(A).” If 
the NRA makes the IRC §871(d) elec- 
tion, then the withholding agent will 
not be required to withhold the NRA’s 
income tax. The NRA, therefore, can 
elect to have the same tax treatment 
as the RA with respect to rental of 
U.S. real property. 

IRC §1445(a) requires a withholding 
agent to withhold 10 percent of the 
amount realized when an NRA sells 
U.S. real property. An NRA may be 
entitled to an exemption from the with- 
holding requirements under IRC 
§1445(b). The exemptions could either 
eliminate or reduce the amount with- 
held depending upon the nature of the 
transaction. If, however, an exemption 
does not exist and the actual tax due 
is considerably less than the 10 percent 
withheld, then the NRA will have to 
wait for a refund.® 


U.S. Estate and Gift Tax 

A foreign national is subject to U.S. 
estate and gift tax 1) upon the foreign 
national’s death, and 2) upon the trans- 
fer of any property owned by the for- 
eign national to another individual for 
less than full and adequate considera- 
tion in money or money’s worth. The 
property that is subject to the U.S. 
taxing jurisdiction is based upon the 
foreign national’s residency and the 
situs of the property that is owned by 
the foreign national. 


Domicile Test for Resident 
Versus Nonresident Aliens 

For purposes of U.S. estate and gift 
taxes, residency is based upon the 
foreign national’s domicile. Treas. Reg. 
§20.0-1(b)(1) provides that: 


A person acquires a domicile in a place by 
living there, for even a brief period of time, 
with no definite present intention of later 
removing therefrom. Residence without the 
requisite intention to remain indefinitely 
will not suffice to constitute domicile, nor 
will intention to change domicile effect such 
change unless accompanied by actual re- 
moval. 


Some courts have used the following 
factors to determine domicile: 

1) Length of stay in the United 
States; frequency of travel overseas;!9 

2) Location of business interests;!! 

3) Location of family and close 
friends;!2 

4) Location, ownership, cost, and size 
of home;!3 

5) Location of personal belongings 
which are expensive and/or with great 
sentimental value;!4 and 

6) Declaration of residence.!5 

An RA is subject to U.S. estate tax 
at the RA’s The RA’s U.S. 
estate includes worldwide property that 
the RA owns at death.!7 The RA is 
entitled to a unified credit which will 
currently shelter $192,800 of U.S. es- 
tate tax;!8 however, the RA is not 
entitled to an unlimited marital deduc- 
tion.19 

An NRA is also subject to U.S. estate 
tax at death. The United States, how- 
ever, can only tax property that is 
situated within the United States.?° 
In addition, an NRA will receive a 
unified credit which will currently shel- 
ter $13,000 of U.S. estate tax.2! An 
NRA and an RA are subject to the 
same marital deduction rules. 

Now suppose that the foreign in- 
vestor also owns a foreign corporation 
incorporated in Iceland ($1.5 million as- 
set value); a house in Germany 
($500,000 fair market value); various 
stock in U.S. corporations ($100,000); 
and a Swiss bank account ($2.5 million). 
In addition, let us assume that the 
foreign national is from a country that 
has not entered into an estate or gift 
tax treaty with the United States.22 

In this hypothetical the following 
calculations demonstrate the tax im- 
pact: 


RAU.S. NRA U.S. 
Estate Tax Estate Tax 

Gross Estate $6,100,000 $1,600,00075 
Tentative Tax 2,995,800 600,800 
Unified Credit 192,800 13,000 
Tax Due 2,803,000 587,800 


The above estate tax table indicates 
that an RA will incur a substantial 
amount of U.S. estate tax. All of the 
assets listed above, including the U.S. 
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real property were included in the RA’s 
U.S. federal gross estate. 


Minimizing U.S. Income 
and Estate and Gift Tax 

The income tax table discussed ear- 
lier demonstrates that the NRA will 
pay more income tax to the United 
States than the RA, assuming that no 
election was made under IRC §871(d). 
In addition, the estate tax table dem- 
onstrates that the RA will pay more 
estate tax than the NRA. Further, the 
estate tax table includes the value of 
the U.S. real property in both the RA’s 
and NRA’s US. gross estate. 

In our hypothetical, the original ad- 
vice requested by the foreign national 
related to how to pay the least amount 
of U.S. income, estate, and gift tax and 
still invest in U.S. real estate. One 
approach could be the use of a foreign 
corporation which invests in the U.S. 
real property on behalf of the foreign 
national.25 

In this situation, the foreign corpora- 
tion is subject to a flat 30 percent tax 
rate pursuant to IRC §881(a)(1).26 The 
foreign corporation may make an elec- 
tion under IRC §882(d)(1) to treat the 
income produced by the US. real prop- 
erty as being effectively connected in- 
come with a trade or business.?” The 
foreign corporation, therefore, would 
be subject to IRC §11 tax rates and 
entitled to use the same deductions 
that a U.S. domestic corporation is 
entitled to under the Internal Revenue 
Code.?® Once the IRC §882(d)(1) elec- 
tion is made, the foreign corporation 
will not be subject to the withholding 
requirements provided in IRC 
§1442(a).29 Also, the NRA could easily 
sell his or her foreign corporate stock 
and avoid the withholding require- 
ments contained in IRC §1445(a).3° 

The foreign corporation’s stock will 
not be included in the NRA’s US. gross 
estate under IRC §2104(a) and Treas. 
Reg. §20-2105-1(f).31 An RA, however, 
must still include the foreign corpora- 
tion’s stock in his or her U.S. gross 
estate pursuant to IRC §2031(a). There- 
fore, only the NRA can benefit from the 
use of investing in U.S. real prop- 
erty through a foreign corporation. 


Conclusion 

There are many factors that a for- 
eign national must consider when de- 
ciding to invest in U.S. real property. 
First, a determination should be made 


of his or her residency status for U.S. 
income, and estate and gift taxes. The 
foreign national may not be willing to 
expose his or her worldwide gross es- 
tate to U.S. estate tax. Next, it should 
be considered who should take title to 
the real estate involved: as an indi- 
vidual or through a corporate entity. 
Finally, the costs and benefits involved 
in the context of the overall transaction 
should be evaluated. 


1 ..R.C. §7701(b)(3) and Treas. Reg. 
§301.7701(b)-4 contain rules which deter- 
mine which days are counted under the 
Substantial Presence Test to determine the 
183 days. An individual can elect to be 
treated as an NRA even if the Substantial 
Presence Test is net as long as the indi- 
vidual qualifies under the Closer Connec- 
tion Test contained in I.R.C. §7701(b)(3)(B). 

2 See I.R.C. §7701(b)(4) 

3 L.R.C. §861(a)(4) provides that income 
received by an NRA for rental property 
located within the United States will be 
treated as income sourced within the United 
States. 

4 An assumption is made that the in- 
come produced by the U.S. real property is 
income from a passive activity. A further 
assumption is made that the foreign in- 
vestor is not in the business of leasing 
income-producing property. 

5 Depreciation is calculated by using the 
straight line method and a recovery period 
of 27.5 years. I.R.C. §§168(b)(2) and (c)(1). 

§ Taxable income does not include a 
standard deduction or a personal exemp- 
tion. The actual tax due would be reduced 
if these items were taken into consideration. 

7 LLR.C. §1442(a) requires the withhold- 
ing of a flat 30 percent income tax which is 
imposed on foreign corporations under I.R.C. 
§881(a). 

8 The NRA can apply for a withholding 
certificate which will allow the withholding 
agent to withhold the actual tax due and 
refund the remaining amount withheld to 
the NRA. This process can take a minimum 
of 90 days provided that the application is 
filed prior to the saie of the property. 

9 Treas. Reg. §20.0-1(b)(1). 

10 See, e.g., Bank of New York & Trust 
Co. v. Commissioner, 21 B.T.A. 197 (1930), 
acq., X-1 C.B. 4 and X-2 C.B. 5 (1931); 
Cooper v. Reynolds, 24 F.2d 150 (D. Wyo. 
1927); Fifth Avenue Bank of New York, 
Executor, 36 B.T.A. 534 (1937). 

11 See Estate of Anthony H.G. Fokker v. 
Commissioner, 10 T.C. 1225 (1948), acq., 


1948-2 C.B. 2; St. Louis Union Trust Co. of 
Cleveland v. Commissioner, 27 B.T.A. 318 
(1932), acg. and nonacq., XII-1 C.B. 11, 21 
and XII-2 C.B. 12, 25 (1933). 

12 Estate of Jan Willem Nienhuys v. Com- 
agg 17 T.C. 1149 (1952), acg., 1952-1 

.B. 3. 

13 See Estate of Anthony H.G. Fokker, 10 
T.C. 1225 (1948); Rogers v. Commissioner, 
17 B.T.A. 570 (1929). 

14 See Farmer’s Loan & Trust Co. v. U.S, 
60 F.2d 618 (S.D.N.Y. 1932). 

15 See Fokker Estate; St. Louis Union 
Trust Co. of Cleveland. But see Estate of 
Julius Bloch-Sulzberger, 16 T.C. 947,304 
(1947). 

16 R.C. §2001(a). 

177. R.C. §2031(a). An RA is also subject 
to the rules contained in I.R.C. §§2035 
through 2042. 

R.C. §2010(a). 

197 R.C. §2056(d)(1). If the RA’s surviv- 
ing spouse is a U.S. citizen, then the RA’s 
estate will be entitled to an unlimited 
marital deduction. If the RA’s surviving 
spouse is not a U.S. citizen, then the RA can 
use a qualified domestic trust to defer estate 
tax until the death of the surviving spouse. 
See I.R.C. §§2056(d)(2)(A) and 2056A. 

20 1.R.C. §2104 and Treas. Reg. §20.2104- 
1 provides that property that is located in 
the United States will be subject to U.S. 
estate tax, unless exempted under these 
sections or I.R.C. §2105. Stock in a US. 
domestic corporation is specifically desig- 
nated as property which is sourced in the 
United States. 

21 LR.C. §2102(c). 

22 An estate and gift tax treaty could 
reduce the amount of property that would 
be included in the RA’s and/or NRA’s U.S. 
gross estate for estate tax purposes. The 
treaty could contain specific language which 
would determine which assets would be 
taxed by the RA’s country of origin and 
which assets would be taxed solely by the 
country of residence in order to avoid double 
taxation. See, e.g., U.S. and United King- 
dom Estate and Gift Tax Convention, Art. 
6, November 11, 1979; U.S. Model Estate 
and Gift Tax Treaty, Art. 9. 

23 The NRA’s gross estate includes the 
U.S. stock and U.S. real property. 

24 The use of a foreign tax credit could 
reduce the U.S. estate tax due. I.R.C. §2014. 

25 The use of a foreign corporation invest- 
ing in U.S. real property must be done for 
legitimate business reasons. If the United 
States determines that the corporation does 
not follow corporate formalities and that 
this is a sham transaction, then the United 
States could attack the shareholders of the 
foreign corporation for U.S. estate tax. See 
Fillman v. U.S., 355 F.2d 632 (Ct. Cl. 1966). 

26 An assumption is made that the in- 
come produced by the U.S. real property 
will not be considered income that is effec- 
tively connected with a trade or business, 
but will be considered to be income from a 
passive activity. 

27 See also 1.R.C. §897(i) (election by a 
foreign corporation to be treated as a U.S. 
domestic corporation for income tax pur- 
poses). 

28 The proceeds that the foreign national 


receives from the foreign corporation will 
be taxed at the corporate income tax rate 
instead of the individual income tax rate. 
Currently, the maximum tax rate for indi- 
viduals is 39.6 and the maximum tax rate 
for corporations is 36. The NRA would need 
to consider the form of ownership and weigh 
the various income and estate tax consid- 
erations if the income that is produced by 
the U.S. real property would qualify for the 
15 percent tax bracket. 

29 See supra discussion regarding IRC 
§1441(a) and withholding requirements for 
NRA’s. 

30 But see Treas. Reg. §1.897-5T(c)(4)(iv), 
Example 1 (discussing the potentional gain 
recognized on a §355(a) distribution). See 
supra discussion requiring a withholding 
agent to withhold 10 percent of the amount 
realized by an NRA on sale of US. real 
property. The foreign corporation could be 
a U.S. real property holding corporation 
which would be subject to withholding. See 
L.R.C. §§897(c)(2) and (4) and 1445(e)(3). 

31 .R.C. §2104(a) provides that stock 
owned in a U.S. domestic corporation will 
be included in the NRA’s U:S. gross estate. 
Treas. Reg. §2105-1(f) provides that shares 
of stock in a foreign corporation are not 
included in the NRA’s U.S. gross estate. 
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riminal tax practice re- 
sembles civil tax practice 
in the way ice hockey re- 
sembles figure skating: 
The general methods are the same but 
the goals are entirely different. The 
change in presidential administrations 
in 1992 caused a slight shift in tax 
enforcement policy and an apparently 
more vigorous effort at auditing and 
enforcement. As these cases work their 
way through the system, this increased 
attempt to collect tax receipts and 
reduce the deficit will be felt in the 
criminal tax area as well. This article 
discusses several topics in the criminal 
tax field, and suggests steps for a 
general practitioner who finds his or 
her client in criminal tax difficulty. 


The Purpose of 
Criminal Tax Prosecutions 

The purpose of criminal tax prosecu- 
tions is not to collect tax or to assess 
it; the purpose is to put the taxpayer 
in the federal penitentiary. Under the 
“new” federal sentencing guidelines, 
imprisonment is often likely. In crimi- 
nal tax practice, the main penological 
goal is “general deterrence.” In other 
words, the IRS seeks to make a suffi- 
ciently painful, public example of the 
defendant/taxpayer, so others will com- 
ply with what is inherently a voluntary 
reporting system of taxation. For this 
reason, we often see “celebrity” tax 
cases against such as Leona Helmsley, 
Earl Butz, Pete Rose, and other well- 
known persons whose punishment for 
criminal tax violations will make the 
citizenry aware of the necessity for 
reporting tax obligations voluntarily. 


How Criminal Tax 
investigations Start 

Criminal tax investigations most typi- 
cally start when a revenue agent or 
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CRIMINAL LAW. 


Criminal Tax: When the IRS 
Wants to Put Your Client Behind Bars 


Any attorney in a 
criminal tax case 
must avoid activity 
resembling returns 
preparation and 
must consider 
hiring a “defense 
CPA” independent 
of client’s day-to-day 
accountant 


by William F. Jung 


examining agent in the civil context 
detects what the agent believes to be 
fraud. This usually arises in an exami- 
nation or audit. The examining agent 
in the civil context has no criminal 
investigating powers. When the exam- 
iner detects fraud, he or she may then 
seek to make a fraud referral to the 
Criminal Investigative Division (CID) 
of the Internal Revenue Service. At 
that point, the local CID chief will 
accept or reject the fraud referral. If 
the referral is accepted, the case will 
then be assigned to a special agent. 
Unlike a revenue agent or an IRS 
examiner, a special agent is a federal 
law enforcement officer, empowered to 
arrest, search, and serve criminal pro- 
cess. The special agent also has fire- 
arms training and training in sur- 
veillance techniques. The special agent 
may jointly investigate with a revenue 
agent (Examination Division) in cases 


involving false returns or willful fail- 
ure to file. Joint investigations with 
revenue officers (Collection Division) 
usually evolve from the rarer cases of 
willful failure to pay.! 

In a great many cases, the taxpayer 
will be unaware that his or her file has 
been referred to the CID. This is pursu- 
ant to an IRS gambit in which the civil 
examining agent will arrange a meet- 
ing and suddenly, without notice to the 
taxpayer, introduce the special agent 
to the taxpayer. The purpose of this 
meeting is for the taxpayer to incrimi- 
nate himself or herself in front of the 
CID agent. The agent will typically 
read the taxpayer the criminal rights 
similar to the Miranda warnings and 
thereafter will begin to question the 
taxpayer. These criminal rights are 
required by IRS regulations but are 
not constitutional.” 

The taxpayer, usually alarmed by 
this turn of events, often will attempt 
to provide an explanation to the CID 
agent. Of course, the CID agent will 
use the statements against the tax- 
payer in the criminal case if it is 
helpful to the government. The CID 
agent may attempt to have the tax- 
payer foreclose defenses that the tax- 
payer is unaware are available. 
Likewise, the “surprise interview” is 
typically conducted without affording 
the taxpayer a chance to review re- 
cords or refresh his or her recollection.? 
Many taxpayers do not have the so- 
phistication to stop the “surprise inter- 
view” before it starts. This technique 
by the IRS has been upheld by the 
courts, and it is frequently effective. 

Any practitioner who represents a 
taxpayer under a civil examination 
would be well advised to counsel the 
client about IRS interview techniques. 
The taxpayer should always seek coun- 
sel’s advice if criminal-type warnings 


from any IRS investigator or examiner 
are received. As a practical matter, 
only a special agent of the CID will 
give such warnings. 

A certain number of “red flags” exist 
which might alert practitioners to the 
likelihood of a fraud referral by the 
civil examining agent. For example, in 
a case where the revenue agent and 
the taxpayer’s attorney have expended 
a lot of time and communication nego- 
tiating over the civil fraud penalty, an 
abrupt cessation of communication may 
mean that a CID referral is afoot.5 In 
a case where the civil examination 
period has expired, and the taxpayer 
has declined voluntarily to extend it, 
a criminal referral for that period is 
more likely. 

Upon concluding the investigation, 
the special agent writes a detailed 
report. This report typically gets sev- 
eral levels of review, from the IRS 
district counsel to the Tax Division of 
the Department of Justice.6 Once the 
report gets Tax Division approval, most 
cases are referred to the local U.S. 
attorney to proceed with prosecution. 
The investigation can be declined for 
prosecution at any step along the way, 
although declination of a matter does 
not later estop or preclude its being 
reconsidered.’ By the time the case 
reaches a U.S. attorney’s office, how- 
ever, it is unlikely to be declined be- 
cause the special agent will already 
have interested a local prosecutor in 
the case. 

Reference to the Tax Division legally 
terminates the special agent’s ability 
to employ administrative process, such 
as summonses, for gathering evidence.® 
Thereafter, purely criminal techniques, 
such as grand jury subpoenas, must 
be used. 

Prior to final referral, the taxpayer’s 
attorney is usually accorded a pre- 
charging conference with the Tax Divi- 
sion in Washington. Tax Division coun- 
sel are usually at least willing to listen 
to defense counsel, although such con- 
ferences are a matter of grace, not 
right. 


Common Types of Cases 


The Department of Justice has a 
welter of tax statutes upon which it 
may bring criminal charges. Most tax 
prosecutions, however, fall into a few 
categories. 

One commonly alleged criminal tax 
violation is simple willful attempt to 


evade, in violation of 26 USC §7201. 
The government must prove 1) the 
existence of tax due and owing; 2) an 
affirmative act constituting an evasion 
of the tax due or evasion of payment; 
and 3) willfulness. 

The government’s case of evasion 
may include various methods of proof, 
including calculating the taxpayer’s 
undeclared income via circumstantial 
net worth? or via bank deposits or cash 
expenditures.!° A more certain method 
of proof involves evasion of a specific 
item of income, such as Earl Butz’ 
failure to declare speaking fees as 
income.!! 

In cases where the existence of tax- 
able income is difficult or impossible 
to prove, the “tax perjury” statute, 26 
USC §7206(1), may be alleged. This 
felony requires only that the govern- 
ment prove a false statement willfully 
made on a return, and that the defen- 
dant did not believe the return to be 
true as to every matter.!2 

A third tax violation, not as fre- 
quently charged, is willful failure to 
file returns, proscribed by 26 USC 
§7203. For this misdemeanor the gov- 
ernment must prove that the taxpayer 
was required to file, did not file, and 
failed to do so willfully.1° 

Finally, many tax prosecutions often 
include a count charging conspiracy to 
defeat the IRS, in violation of 18 USC 
§371, the general conspiracy statute. 
This charge, often called a Klein'4 
conspiracy, is usually a “catch-all” count 
that helps the prosecutor admit 
co-conspirator hearsay at trial under 
Federal Rules of Evidence 801-803. 

Klein conspiracies, like all §371 con- 
spiracies, require overt acts. Rather 
than burden the government, the overt 
act requirement permits a clever prose- 
cutor to attempt to list various specific 
acts (which might otherwise be inad- 
missible) in the indictment. Klein con- 
spiracies are most often seen in cases 
where the taxpayer enlists others, such 
as money couriers or unscrupulous 
bookkeepers, into an evasion scheme. 


Privileges Issues 

The area of privileges in criminal tax 
cases is fraught with difficulty. Be- 
cause federal law contains no account- 
ant-client privilege, no such privilege 
exists in federal tax cases, even in 
states such as Florida where the privi- 
lege has long been recognized. This 
means that the accountant who con- 


ducted the day-to-day tax work for the 
client-target may be a likely gov- 
ernment witness. Likewise, the 
practicing accountant’s work papers 
may be subject to IRS summons or 
grand jury subpoena.!5 

Even more worrisome, the U.S. 11th 
Circuit Court of Appeals has held that 
the preparation of tax returns by a 
lawyer, and the receipt of information 
necessary to returns preparation, do not 
constitute rendering of advice or com- 


WHAT CAN THE ONLY CPA 
FIRM IN FLORIDA 
HONORED FOUR TIMES 
BY CPA DIGEST, INC. 
AS ONE OF THE ‘*TOP 50”’ 
SMALL FIRMS IN THE U. S. 
PROVIDE YOU? 


e Litigation Support / 
Expert Witness 

¢ Franchising 

Restaurants 

¢ Trucking 

¢ CPA Malpractice 

¢ Valuation 

e "But For" Damages 


e Law Firm Practice 
Management Consulting 

¢ Full Service Traditional 
Accounting & Tax 


& ASSOCIATES 


James G. Atkins & Assoc., P.A. 
Certified Public Accountants 
Longwood, Florida 


(407)869-5522 


THE FLORIDA BAR JOURNAL/APRIL 1994 59 


3 
: 
= 
| 


munications protected by the attorney- 
client privilege.'® Accordingly, both the 
practicing accountant and any lawyer 
who prepared returns are possible gov- 
ernment witnesses. 

With these rules in mind, any attor- 
ney in a criminal tax case must a) 
avoid engaging in any activity resem- 
bling returns preparation; and b) con- 
sider hiring a new accountant, a 
“defense CPA,” independent of the cli- 
ent’s previous “day-to-day” account- 
ant.!7 The use of the client’s prior, civil 
accountant in preparing the criminal 
defense is risky.!8 Halfway through the 
preparation of the defense, the CPA 
could be subpoenaed to the grand jury 
as a government's witness. The CPA’s 
status as a witness will likely preclude 
the CPA from being present to assist 
at trial. 

A newly hired “defense CPA,’ if 
employed by the attorney under his or 
her direction, should be covered under 
the attorney-client privilege much like 
a paralegal or legal associate. A re- 
tainer contract for the defense CPA 
should strictly set forth the CPA’s 
duties as an assistant to the attorney 
in preparing a criminal tax defense, 
and should directly preclude the CPA 
from rendering advice or work related 
to civil tax compliance. Since the de- 
fense CPA has no knowledge of the 
case except from that learned in confi- 
dence at the lawyer’s request, the 
privilege applies.19 

Once on board, the defense CPA can 
prepare exhibits, critique the govern- 
ment’s case, possibly sit at counsel 
table at trial, and generally perform 
as a mirror image to the IRS’ special 
agent.2° The defense CPA will be of 
special assistance in preparing cross 
examination of the government’s sum- 
mary witness, who is usually an IRS 
agent observing the entire trial and 
summarizing the financial picture at 
the end of the government’s case. 

Another difficult privileges issue in- 
volves powers of attorneys. The IRS 
requires attorneys and their clients to 
execute written powers of attorney 
prior to any IRS communication with 
the lawyer. As one commentator has 
noted: “The power of attorney is not 
merely a formality that allows the IRS 
to disclose otherwise confidential tax- 
payer information to the grantee .. . 
it radically changes a lawyer’s relation- 
ship with his or her client, whether 
either of them fully realizes it or not.”21 


A power of attorney in criminal tax 
cases means that the lawyer’s words 
may constitute judicial admissions 
against the client. For example, a 
lawyer’s words in casual conversation 
with the special agent at a document 
review might be admissible later at 
trial against the client. A good guide- 
post for counsel is to assume that 
everything said after signing the power 
of attorney is being noted for future 
use against the client. 


The “Willfulness” Requirement 

In most tax prosecutions the govern- 
ment must prove that the offense was 
done “willfully.”” This requirement is 
intended, in the Supreme Court’s 
words, “to separate the purposeful tax 
violators from the well-meaning, but 
easily confused, mass of taxpayers.”22 
The willfulness standard generally re- 
quires “the voluntary, intentional vio- 
lation of a known legal duty.” 

The taxpayer’s good faith belief in 
the lawfulness of his conduct is suffi- 
cient to negate willfulness, even if that 
belief is not objectively reasonable. 
Cheek v. United States, 111 S.Ct. 604, 
608-610 (1991). A good faith dis- 
agreement with the law is not a de- 
fense. Id. The taxpayer must have 
factually believed that the conduct was 
lawful. 

In other words, under Cheek the 
violator may negate willfulness if the 
violation was the result of an innocent 
and honest mistake, however wildly sub- 
jective, but not if the violation was 
caused by a knowing albeit honest dis- 
agreement with the tax code. Cheek, 
therefore, gives no comfort to tax pro- 
testers, only to tax bumblers. 

Lack of willfulness is a key defense 
in many tax prosecutions. Variations 
of this defense include reliance upon 
others such as counsel,” the taxpayer’s 
lack of knowledge as to the contents of 
the return,”4 and simple mistake.5 

Destroying documents, cajoling wit- 
nesses, and conducting international 
travel or banking activity may be used 
by the IRS to show willfulness; the 
client should be advised that he or she 
will be under heightened scrutiny.6 
Moreover, since the government’s case 
is always uncertain prior to trial, any 
client who destroys documents not only 
risks an obstruction of justice charge, 
but almost certainly handicaps the 
client’s own defense. 

The government, of course, will at- 
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tempt to prove willfulness by any 
means possible, such as dual bookkeep- 
ing, cash transactions, obstruction of 
audits or investigations, or false state- 
ments. The taxpayer’s conduct, even 
after a criminal investigation has be- 


gun, may operate to establish willful- 
ness. 


Basic Criminal 
Procedure Issues 

When a client is the subject of a 
criminal tax investigation, he or she is 
subject to the full panoply of federal 
investigative techniques. The client 
should be advised of the possibility 
that informants, “body wires,’ search 
warrants, trash pickups, mail covers, 
and telephone intercepts of various 
sorts may be used against him or her. 
Nothing is more alarming to a client 
than being hit by a search warrant 
team. Of course, all records held by 
third parties, such as banking or finan- 
cial records, are subject to scrutiny. If 
the investigation employs grand jury 
subpoenas, the defense may never know 
the records were obtained until after 
indictment. 

Finally, the client should be advised 
that the IRS-CID agent possesses con- 
current jurisdiction to investigate 
money laundering, typically under 18 
USC §1957 or under IRS currency 
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reporting regulations. These cases are 
often easier to make than Title 26 
cases and carry stiff penalties. The 
lawyer should review these regulations 
and statutes relating to money laun- 
dering with the client early in the 
investigative stage of the criminal case. 

Attorneys practicing in the field must 
have a general grounding in other 
procedural areas such as the Fifth 
Amendment and its implications relat- 
ing to testimony and documents, grand 
jury practice and immunity, as well as 
plea bargaining, trial, and sentencing 
issues. 


Conclusion 

A client faced with criminal tax 
problems is best served by a practition- 
er who spots the issues early, and takes 
early steps to warn the taxpayer and 
to prepare a defense. IRS-CID agents 
are both careful and aggressive. Be- 
cause the stakes are so much higher 
than simply an assessment of tax li- 
ability, counsel’s role as the protector 
of his or her client is heightened. 0 
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FAMILY LAW 


Interspousal Tort Liability: 
Abrogation of Interspousal Immunity 


n May 27, 1993, the Flor- 
ida Supreme Court to- 
tally abrogated the doc- 
trine of interspousal im- 
munity in Florida.! This is the second 
part of a two-part article, which was 
begun in the March 1994 issue, on the 
potential problems facing practitioners 
representing interspousal tort clients 
in Florida. It will focus on types of 
claims which have been asserted in 
other jurisdictions and damages, con- 
flicts of laws, and insurance issues. 


Types of Claims 
Nonintentional Torts: 

The majority of interspousal tort 
claims sounding in negligence arise out 
of vehicular accidents. Negligence is 
also a common theory utilized in cases 
involving transmission of venereal dis- 
ease, or to recover medical expenses 
incurred by one spouse on behalf of a 
child of the parties injured by the 
negligence of the other spouse.” 

More creative negligence claims, how- 
ever, have been asserted. In Rampel v. 
Wascher, 845 S.W. 2d 918 (Tex. Ct. 
App. 1993), the defendant-husband, af- 
ter an argument, allowed his visibly 
intoxicated wife to leave the house and 
get into the family hot tub where she 
was found dead early the next morn- 
ing. Her estate sued him for “spousal 
negligence” claiming that, by virtue of 
the special relationship between hus- 
band and wife, he had a duty to pre- 
vent her from engaging in conduct 
which might harm her. The appellate 
court affirmed the trial court’s refusal 
of plaintiffs proposed instruction on 
“spousal negligence,” noting that one 
spouse does not have a duty to protect 
the other from his or her own foolish- 
ness. 

In Plain v. Plain, 240 N.W. 2d 330 
(Minn. 1976), plaintiff-husband unsuc- 
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cessfully asserted a claim for loss of 
consortium against his wife, who had 
negligently caused her own injuries. 
The court held that the claim would 
not lie because there was no legally 
enforceable duty by the wife to provide 
services. Such claims are allowed 
against third parties because the third 
parties’ wrongful acts interfere with 
the voluntary provision of those serv- 
ices. 

e Intentional Torts: 

Although interspousal tort claims 
sounding in negligence predominate, 
intentional tort claims are also com- 
mon. Several courts have restricted a 
spouse’s exposure to tort liability either 
by refusing to abrogate immunity for 
intentional torts or by holding that due 
to the familiar, intimate nature of the 
marital relationship, a range of activ- 
ity remains privileged and nonaction- 
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able, although the same conduct might 
be tortious if engaged in by unmarried 
persons.’ Even so, the types of inten- 
tional tort claims which have been 
asserted are as broad as the field of 
tort law and the imagination of plain- 
tiffs counsel. Claims have included 
assault and battery, intentional and 
negligent infliction of emotional dis- 
tress,* fraud, duress, undue influence, 
RICO,5 defamation,® invasion of pri- 
vacy, malicious prosecution, abuse of 
process, false imprisonment and false 
arrest,’ conversion, trespass, interfer- 
ence with temporary custody, and “re- 
fusal to have sex.”® Some of these 
claims are discussed below. 

Assault and Battery: Since 1985, Flor- 
ida has statutorily authorized inter- 
spousal tort suits for battery.2 Most 
other jurisdictions allow such claims, 
either by caselaw or by statute.1° 

Intentional Infliction of Emotional 
Distress: The elements of intentional 
infliction of emotional distress in Flor- 
ida are 1) extreme, outrageous conduct 
by the tortfeasor, 2) resulting in delib- 
erate or reckless infliction of severe 
mental suffering upon the plaintiff. 
Physical impact is not necessary. The 
issue of outrageousness may be decided 
by the court as a matter of law when 
the facts under no conceivable inter- 
pretation can support the tort.11 

Many courts in other states have set 
a particularly high threshold level of 
outrageousness in interspousal suits 
involving this tort. At least two have 
held that defense motions for summary 
judgment should be viewed sympa- 
thetically, and one has warned that if 
frivolous, invasive claims for inten- 
tional infliction of emotional distress 
become too commonplace, it might bar 
such claims altogether.!2 These courts 
reason that partners who have pledged 
to live together for a lifetime must be 


privileged to criticize one another or 
express hurtful sentiments. They hold 
that feelings of betrayal and rejection 
caused by a marital breakup or an 
extramarital affair may cause severe 
genuine distress, humiliation, and grief, 
but they are not actionable.!° Finally, 
they note that when these claims arise 
in the context of divorce, causation 
may be difficult to determine, because 
the severe emotional distress might 
have resulted from the rejection inher- 
ent in a divorce rather than from some 
despicable conduct of the other 
spouse.!4 Guided by these principles, 
courts have rejected claims based upon 
adultery, refusal to have sex, verbal 
abuse, refusal to pay family expenses, 
and for squandering marital assets.15 
They have also rejected claims based 
upon violation of an injunction issued 
in a pending, separate divorce case. 

Other claims for intentional inflic- 
tion of emotional distress have been 
rejected for policy reasons. In Pryzbala 
v. Pryzbala, 275 N.W. 2d 112 (Wisc. 
Ct. App. 1978), the husband sued his 
wife for aborting their child after he 
had implored her to have it and she 
had led him to believe that she would 
not abort. The court rejected his claim 
based upon the wife’s constitutional 
right to decide whether to bear the 
child, and the fact that she was the 
party more directly affected by the 
pregnancy. In two cases, courts re- 
jected a husband’s claim of intentional 
infliction of emotional distress based 
upon misrepresentation of paternity, 
one court reasoning that innocent chil- 
dren would be harmed by the intrafa- 
milial warfare which would result from 
these types of claims.17 

On the other hand, claims for inten- 
tional infliction of emotional distress 
have been allowed for the kidnapping 
of a child from the custodial parent and 
subsequent abduction of the child to a 
foreign country, conspiring to murder 
the plaintiff-spouse, one spouse falsely 
representing to the plaintiff-spouse that 
the former has AIDS, and coercing a 
spouse to engage in sado-masochistic 
bondage sexual activities, despite knowl- 
edge that this caused her great fear.18 
e Fraud, Duress and Undue Influence: 

Constructive Fraud: In Florida, con- 
structive fraud exists when a duty 
under a confidential or fiduciary rela- 
tionship has been breached. Proof of 
intent to defraud is unnecessary. A 
fiduciary or confidential relationship 


gives rise to a duty to disclose which 
would not otherwise arise in most arm’s- 
length transactions.!9 

One court has referred to the rela- 
tionship between husband and wife as 
“the most confidential of all relation- 
ships.”2° The confidential relationship 
is not necessarily terminated by separa- 
tion, but may be deemed terminated 
once divorce proceedings begin.?! 

In Church v. Church, 630 P.2d 1243 
(N.M. Ct. App. 1981), the plaintiff 
supported her husband through medi- 
cal school in reliance upon his continu- 
ing representations that his medical 
degree was an investment of their 
marriage. He concealed from her the 
fact that he had begun an affair in his 
second year of medical school and in- 
tended to divorce her when he finished 
school. The trial court dismissed her 
fraud claim. On appeal, the court held 
that the husband’s failure to disclose 
his true intentions to the wife was 
actionable because of the trust and 
confidence she reposed in him. 

Constructive fraud has also been 
used in an action to rescind an assign- 
ment of stock obtained by fraud, duress 


and undue influence, and in an action 
for transmission of venereal disease.22 

Fraudulent Inducement of Settlement 
Agreements: In DeClaire v. Yohanan, 
453 So. 2d 375 (Fla. 1984),25 the Flor- 
ida Supreme Court held that fraudu- 
lent misrepresentation of net worth 
which induces the other spouse to en- 
ter into a divorce settlement agree- 
ment is “intrinsic fraud,’ for which the 
defrauded party may apply for relief 
from a final judgment under Rule 
1.540(b) of the Florida Rules of Civil 
Procedure within one year from entry 
of the judgment. In the Kansas case of 
Oehme v. Oehme, 691 P.2d 1325 (Kan. 
Ct. App. 1985), the husband induced 
the wife to enter into a property settle- 
ment agreement by failing to disclose 
the existence of substantial assets. She 
discovered the omitted assets more 
than one year after entry of the judg- 
ment, and sued him for fraud in the 
inducement of the settlement agree- 
ment. Significantly, in this suit, she 
did not ask that the final judgment be 
set aside or modified, but rather sued 
him for damages for the fraud. The 
husband argued that she was limited 
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to seeking relief under a Kansas stat- 
ute identical to Florida’s Rule 1.540(b), 
as it existed at the time of the DeClaire 
decision. The appellate court, noting 
that relief was not available to her 
under that statute because of her un- 
timely discovery of the fraud, upheld 
her right to bring an action seeking 
damages for fraud. 

Rule 1.540(b) has been amended since 
the DeClaire decision to eliminate the 
time limit for motions for relief from 
judgment based upon fraudulent finan- 
cial affidavits in marital cases. The 
amendment does not, however, encom- 
pass other fraudulent activities which 
might induce a settlement agreement,”4 
nor does it apply retroactively.25 

Fraudulent Inducement to Marry or 
to Divorce: In Langley v. Schumacker, 
297 P.2d 977 (Cal. 1956), after the 
marriage was annulled, the plaintiff 
filed suit for fraudulent inducement 
causing her to quit her employment 
and marry him. After marriage, he 
refused to have intercourse or cohabit 
with her. The appellate court reversed 
the dismissal of her complaint, holding 
that her suit was not barred by the 
California statute forbidding actions 
for breach of promise of marriage, since 
her claim was for fraud, not for breach 
of contract. In Mims v. Mims, 305 So. 
2d 787 (Fla. 4th DCA 1974), Florida’s 
Fourth District Court of Appeal af- 
firmed dismissal of a similar complaint 
based both upon the doctrine of inter- 
spousal immunity and upon an implied 
legislative intent underlying F-.S. 
§771.01 that domestic quarrels should 
not be the subject of damage suits and 
jury trials.26 

In Hall v. Hall, 455 So. 2d 813 (Ala. 
1984), plaintiff sued defendant for fraud 
after he induced her to divorce him 
based upon his false representation 
that the divorce was economically ne- 
cessary, and that they would continue 
to live together as man and wife. In 
reality, he wanted the divorce so that 
he could marry another woman. The 
appellate court affirmed the summary 
judgment for the defendant, noting 
that Ms. Hall could not have sought 
relief from the judgment based upon 
fraud because she had participated in 
the fraud and enjoyed the fruits of the 
divorce judgment, and she should not 
be allowed to do indirectly what she 
could not do directly. 
¢ Malicious Prosecution: 

Claims for malicious prosecution 


have been asserted for a vexatious and 
unsuccessful motion for contempt, and 
for filing a tort counterclaim in a 
divorce.27 Counsel who suspects that a 
client’s claim is grounded more in vin- 
dictiveness than fact should advise the 
client of the potential consequences of 
losing the claim. : 

e Invasion of Privacy: 

An Ohio court upheld an estranged 
spouse’s claim for invasion of privacy 
after the defendant husband placed 
an unauthorized extension on her 
phone.”8 Prior to Waite, Florida courts 
had already held that no interspousal 
tort immunity exists for illegal wire- 
taps.29 

In Kukla v. Kukila, 540 N.E. 2d 510 
(Ill. App. Ct. 1989), the appellate court 
affirmed dismissal of a wife’s separate 
claim for invasion of privacy based 
upon the husband’s violation of a re- 
straining order which had been issued 
in their dissolution case, holding that 
the restraining order did not create a 
private right of action for damages, 
and that the matter should have been 
raised by a contempt motion in the 
dissolution case. 

e Conversicn: 

In Bender v. Bender, 471 A.2d 335 
(Md. Ct. Spec. App. 1984), the plaintiff- 
husband successfully sued his ex-wife 
for conversion, when, during the pen- 
dency of their divorce, she directed 
their son to remove a large amount of 
cash from the husband’s locked safe, 
and subsequently failed to account for 
$25,000 of the money taken. The Flor- 
ida Supreme Court quashed a district 
court opinion which held that inter- 
spousal immunity barred a conversion 
claim by a deceased husband’s estate 
against his widow.*° 

Counsel should also be aware of the 
possibility of joining defendants other 
than the tortfeasor spouse in an inter- 
spousal tort case. A common theory 
used is tortious conspiracy.?! Further- 
more, in at least one case abrogation 
of the doctrine has created liability in 
a third party where none previously 
existed. In Dercoli v. Pennsylvania Na- 
tional Mutual Insurance Co., 544 A.2d 
966 (Pa. 1989), the husband was killed 
and the wife injured due to the hus- 
band’s negligent operation of an auto- 
mobile. She received benefits under his 
two insurance policies, relying upon 
the advice of the insurance agents 
during claim processing, who told her 
that she did not need independent 
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representation. While she was still re- 
ceiving benefits, the Pennsylvania Su- 
preme Court abolished interspousal im- 
munity. The defendant insurers, how- 
ever, failed to advise plaintiff of her 
apparent right to benefits under the 
liability portion of the policies, of her 
need for independent counsel, and of 
defendants’ conflict of interest with her 
due to their additional risk of loss 
under the liability portions of the poli- 
cies. Her action for breach of their 
fiduciary duty to her was upheld by the 
appellate court. 


Damages 

Calculation of damages may be more 
difficult in an interspousal tort case 
than in tort cases involving third par- 
ties. For example, the tortfeasor spouse 
may already be liable for certain items 
of expense incurred by the injured 
spouse, and the tortfeasor spouse’s 
share should not be computed as fur- 
ther damages.®? Calculation may be- 
come even more complicated when a 
tort action is brought at the same time 
as or after a divorce action. Any tort 
recovery for wages lost during the time 
that the parties were married may be 
considered marital property, while re- 
covery for wages lost after the divorce 
is final will be the separate property 
of the injured spouse. Damages for 
pain, suffering, disability, duress, and 
disfiguration are personal to the in- 
jured spouse and recoverable by him 
or her only.33 When medical condition 
and decreased earning capacity of the 
injured spouse are taken into consid- 
eration by the divorce court in award- 
ing alimony, the injured spouse may 
not be entitled to additional damages 
for those items. Divorce counsel should 
advise the court of any pending inter- 
spousal tort claim or of the injured 
spouse’s intent to file one, and the 
divorce court should indicate in any 
alimony or property award what por- 
tion of the award is attributable to 
items that could form a basis for recov- 
ery in the tort suit.34 

Punitive damages are also recover- 
able in interspousal tort cases.°5 


Conflict of Laws—Tort Liability 

Because Florida has a large number 
of part-time residents and tourists, 
conflict of laws issues may be present 
in an interspousal tort case. Florida 
has adopted the “significant relation- 
ships test” set forth in the Restatement 


“ts 


(Second) of Conflict of Laws §145-146 
(1971), in deciding which state law 
should apply to determine tort liabil- 
ity. Generally, the law of the place of 
the injury will apply.3¢ Although the 
significant relationships test also ap- 
plies to determine the issue of inter- 
spousal immunity, the restatement at 
§169(2) provides that the state with 
the most significant relationship to 
that issue will be the state of the 
parties’ domicile, since that state usu- 
ally will have the strongest interest in 
the policy considerations underlying 
the existence or nonexistence of immu- 
nity.37 A number of jurisdictions have 
adopted the view suggested by the 
restatement.*8 If Florida does likewise, 
counsel for a client domiciled with the 
tortfeasor spouse outside the State of 
Florida, who is a party to an interspou- 
sal tort case filed in Florida should 
investigate the status of the law on 
interspousal immunity in the state of 
the client’s domicile. Some states have 
abrogated immunity only for inten- 
tional torts, or only for negligent torts.°9 
Some states still retain immunity.*° 
Others retain it if the parties are still 
married at the time of suit,4! or in 
certain types of cases when both par- 
ties are still living.42 


Conflict of Laws— 
Insurance Exclusions 

A dissenting justice in a Michigan 
case stated that the sine qua non of 
interspousal tort litigation is liability 
insurance. Other courts have noted 
that “insurance is inextricably involved 
with the issue of intrafamilial immu- 
nity, because unless there is liability 
insurance intrafamilial lawsuits do not 
occur.”43 Florida statutorily requires 
that motor vehicle insurance policies 
provide PIP and property damage li- 
ability coverage in certain minimal 
amounts, but does not require liability 
coverage for personal injuries beyond 
PIP coverage.*4 The Florida Supreme 
Court has held that household or fam- 
ily exclusions in automobile liability 
insurance policies are valid if the policy 
does provide no-fault benefits to family 
members.** However, in Sturiano v. 
Brooks, 523 So. 2d 1126 (Fla. 1988), 
the Florida Supreme Court held that 
the law of the state where the automo- 
bile insurance contract was executed 
determines the rights and liabilities of 
parties to the policy.46 Hence, if a 
client’s insurance contract was exe- 


cuted in another state, liability cover- 
age might still exist even in the face 
of a family or household exclusion. 
Many states require that automobile 
insurance policies provide mandatory 
personal injury liability coverage, and 
courts in many of these states invali- 
date family exclusions to the extent 
that they fail to provide coverage re- 
quired by those statutes.47 Some courts 
invalidate family exclusions on the 
grounds of public policy, even though 
liability insurance is not statutorily 
required.*® A few courts have gone so 
far as to completely invalidate the 
exclusion, holding that the insurer was 
liable up to the policy limits rather 
than minimum liability coverage man- 
dated by statute.*9 

Two courts have held that since a 
possibility for collusion exists in inter- 
spousal tort suits, counsel for insur- 
ance companies may mention the exis- 
tence of insurance coverage in an at- 
tempt to expose the fraud.5° 


Conclusion 

Over the next few years, counsel for 
the interspousal tort client will truly 
be venturing into uncharted territory. 
The writers of this article hope that it 
will assist the bench and bar in making 
the difficult substantive and proce- 
dural decisions which lay ahead and 
in smoothing the transition from inter- 
spousal tort immunity to interspousal 
tort liability.d 
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HEALTH LAW 


Joint Purchases of Expensive Medical 
Equipment: Proceed With Caution 
Under Antitrust Enforcement Policy 


ealth care reform stands 
at the forefront of cur- 
rent public policy issues. 
Few other issues have 
received more attention in the past 
year. President Clinton, in his health 
care reform policy statement, notes 
that U.S. health care expenditures have 
spiraled to 14 percent of the GDP in 
1992, and, if unchecked, will approach 
19 percent by the year 2000. To achieve 
health care reform in the dimensions 
proposed by the Clinton administra- 
tion, alternative delivery systems and 
consolidation of existing systems will 
be necessary. Indeed, the trend toward 
such integrated delivery has begun in 
anticipation of such reforms. 

The major health care associations 
have foisted repeated attacks against 
the federal antitrust enforcement agen- 
cies, arguing that fear of antitrust 
prosecution has deterred certain effi- 
cient consolidations. In response to 
these charges, the U.S. Department of 
Justice (DOJ) and Federal Trade Com- 
mission (FTC) issued—with much fan- 
fare at a news conference attended by 
First Lady Hillary Rodham Clinton on 
September 15, 1993—“Statements of 
Antitrust Enforcement Policy in the 
Health Care Area” (Joint Statements).! 


Antitrust Concern 

When hospitals or other providers 
create joint ventures or share services 
in which they would otherwise com- 
pete, they are subject to close scrutiny 
under the antitrust laws. Such scru- 
tiny will first seek to determine whether 
the venture is a sham to disguise price 
fixing or market allocations. If the joint 
activity is not a sham, then its overall 
impact on competitiveness will be 
closely examined. Joint ventures may 
be challenged under Sherman Act §1 
as a concerted and unreasonable re- 
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straint of trade or Sherman Act §2 as 
monopolization or attempted monopoli- 
zation. Joint ventures may also be 
challenged under Clayton Act §7 where, 
for example, one participant purchases 
equipment and then seeks to enter into 
joint activities in an otherwise com- 
petitive market with another provider 
for the marketing and operation of the 
equipment. 

In analyzing joint ventures, the 
courts and enforcement agencies have 
looked for the presence of a pooling of 
resources or sharing of risk and the 
creation and/or marketing of a new 
product made possible only through 
the joint venture. Like mergers, how- 
ever, joint ventures often promote com- 
petition through integrative efficiencies 


and economies of scale. Simply stated, 
joint ventures can improve planned 
resource utilization and reduce trans- 
action costs. To the extent that the 
joint venture offers new services that 
neither participant previously offered, 
the venture is less likely to trigger 
antitrust challenge. Joint ventures that 
provide services the participants could 
not offer alone are most apt to be 
permitted. Antitrust concerns arise 
when these joint ventures either create 
no efficiencies or the procompetitive 
efficiencies do not outweigh the anti- 
competitive potential. 

In the landmark U.S. Supreme Court 
case, Arizona v. Maricopa County Medi- 
cal Society, 457 U.S. 332, 356-57 (1982), 
the Court condemned as per se illegal 
an agreement between physicians to 
fix maximum fees for services through 
a joint venture arrangement because 
the joint venture lacked integrative 
efficiencies. The Court held that the fee 
arrangement in Maricopa was between 
independent entrepreneurs and, thus, 
a per se illegal horizontal price-fixing 
arrangement. This decision is in stark 
contrast to Broadcast Music, Inc. v. 
CBS, 441 U.S. 1, 20-23 (1979), in which 
the Court upheld a joint venture ar- 
rangement in which authors and com- 
posers granted nonexclusive rights to 
the American Society of Composers, 
Authors, and Publishers (ASCAP) and 
Broadcast Music, Inc. (BMI). In BMI, 
the Court found the necessary requi- 
sites to establish that “the integration 
of sales, monitoring, and enforcement 
against unauthorized copyright use” 
in the form of a blanket license was 
effectively a new product which could 
not exist without the venture. With 
regard to hospital joint ventures in- 
volving high-technology or other ex- 
pensive medical equipment the Joint 
Statements make a similar distinction. 
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Joint Ventures for High- 
Technology or Expensive 
Medical Equipment 

The creation of hospital joint ven- 
tures to purchase, operate, and market 
the services of high-technology or other 
expensive medical equipment will fall 
under an antitrust safety zone, and, 
therefore, will not be challenged by 
federal enforcement agents if the joint 
venture includes only the number of 
hospitals whose participation is needed 
to support the equipment; or similarly, 
if additional hospitals are included, 
such additional hospitals could not sup- 
port the equipment independently or 
via a competing joint venture. If the 
parties are able to purchase and oper- 
ate the equipment on their own or the 
venture otherwise falls outside the 
safety zone, then the “rule of reason” 
approach will usually be employed to 
determine the likely effects on competi- 
tion. 

In determining whether a hospital 
or group of hospitals can support high- 
technology or other expensive medical 
equipment, the regulators will deter- 
mine whether these entities could re- 
cover the acquisition, operating, and 
marketing costs for the equipment over 
its useful life. When a joint venture is 
limited in scope to the purchase of 
equipment, the analysis will focus only 
on acquisition costs; when the venture 
includes the purchase and operation 
of equipment, the analysis will include 
acquisition and operation costs. For 
example, if two hospitals that could 
not independently purchase and re- 
cover the cost of acquisition, operation, 
and marketing of MRI equipment en- 
tered into a joint venture with a hospi- 
tal that could independently recover 
the cost of acquisition, operation, and 
marketing of the equipment, then such 
a joint venture would fall outside the 
antitrust safety zone. In contrast, the 
first two hospitals could form a joint 
venture without challenge. 

Certain joint ventures that do not 
fall under the safety zone may have 
actual or potential market power, and 
thus the ability to deter the entry of 
others or otherwise cause anticompeti- 
tive effects. Such joint ventures, for 
instance, can create “bottlenecks” or 
become “essential facilities” to competi- 
tors. For example, if two physician 
groups that control the area kidney 
dialysis machines were to decide to 
upgrade to new equipment through a 
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jointly owned facility, the antitrust 
officials would be concerned if no other 
kidney dialysis capacity were readily 
available in the market and competing 
nephrologists were not allowed access 
to the equipment for their patients.” 
The risk of antitrust concerns would 
be greater in states that require certifi- 
cates of need to enter. 

Of note, in January 1990, the FTC 
challenged a nephrologist’s tying of his 
inpatient dialysis services to outpa- 
tient facilities he owned when those 
facilities constituted 90 percent of the 
market.? Similarly, on November 2, 
1993, the FTC accepted proposed con- 
sent agreements with 28 pulmonolo- 
gists who owned two San Francisco 
area durable medical equipment com- 
panies (DME) which provided home 
oxygen systems.‘ The FTC alleged that 
since these pulmonologists constituted 
about 60 percent of the pulmonologists 
in the area, they were able to exert 
market power in the DME home oxy- 
gen system market. The consent speci- 
fies that no greater than 25 percent of 
the pulmonologists in the area may 
affiliate with the DME companies to 
prevent the DME companies from main- 
taining a captive source of referral 
large enough to confer market power. 

Given the potential for activities out- 
side the safety zone, the Joint State- 
ments outline a four-step process for a 
“rule of reason” analysis: 

* Define the relevant geographic and 
product markets; 

¢ Evaluate the competitive effects of 
the venture; 

¢ Evaluate the impact of procompeti- 
tive efficiencies; and 
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¢ Evaluate ancillary agreements. 

Often the first step—defining the 
relevant geographic and product mar- 
kets for the product or service—is the 
most critical and difficult step. Market 
definition is determined by (and, con- 
versely, determines) the range of alter- 
natives available in the market and, 
at times, even the conditions for entry 
into the market. The goal is to identify 
any providers (actual or potential) of- 
fering a service or product which might 
be a viable substitute for the product 
or service at issue. In the case of MRI’s, 
for instance, other MRI’s in the area 
would be in the market, but, most 
likely traditional X-ray equipment 
would not. As stated in the oft-cited 
United States v. E.I. du Pont de 
Nemours & Co., 351 U.S. 377, 404 
(1956), case, the relevant product mar- 
ket is “composed of products that have 
reasonable interchangeability for the 
purposes for which they are produced— 
price, use and qualities considered.” 

Once the market has been defined, 
the analysis shifts to the structure of 
the relevant market, i.e., the concen- 
tration of competitors in the market 
and the ease of entry into the market. 
Market power cannot be exerted where 
many existing competitors or potential 
entrants (whose entry would be likely, 
timely and sufficient) can offer price- 
disciplining substitutes. The existence 
of concentrated market conditions, how- 
ever, will not doom the venture. In 
such situations, the venture may still 
be acceptable if structured to reduce 
the potential impact on competition. 
For example, a joint purchase of a 
mobile MRI unit might have only mini- 
mal impact on competition if the hospi- 
tals operate the unit separately. 

The third step balances the potential 
procompetitive efficiencies of the joint 
venture with its anticompetitive ef- 
fects. Sharing high-technology equip- 
ment may result in substantial effi- 
ciencies due to the cost-spreading 
opportunities and improved quality of 
service through gained expertise and 
proficiencies. 

Finally, the analysis shifts to ancil- 
lary agreements which might unrea- 
sonably restrain competition without 
contributing to the joint venture’s le- 
gitimate purpose. The Joint Statements 
give as an example of an impermissible 
ancillary agreement in a joint purchase 
of a mobile lithotripter, an agreement 
by the participants to a daily room rate 


for overnight lithotripter patients. Find- 
ing the ancillary agreement on the 
room rate unnecessary to achieve the 
venture, the regulators would chal- 
lenge the ancillary agreement, presum- 
ably as price fixing. Similarly in St. 
Bernard General Hospital, Inc. v. Hos- 
pital Service Association of New 
Orleans, Inc., 712 F.2d 978 (5th Cir. 
1983), the court found illegal an ancil- 
lary agreement among participating 
Blue Cross hospitals setting the price 
at which the services of nonmember 
hospitals could be purchased. An agree- 
ment not to sell services to a nonmem- 
ber hospital at any price could be 
challenged as an illegal boycott or 
concerted refusal to deal. In contrast, 
in White v. Rockingham Radiologists, 
Ltd., 820 F.2d 98 (4th Cir. 1987), it 
was not an unlawful restraint of trade 
for one member hospital which shared 
a CT scanner with other hospitals to 
decide unilaterally only to allow radi- 
ologists to interpret CT scans. 


Expedited Business Review 
and Advisory Opinions 

Hospitals may obtain governmental 
review of their joint venture by re- 
questing either a business review let- 
ter from the DOJ or an advisory opinion 
from the FTC. This request requires 
the submission of substantial informa- 
tion. In the case of high technology or 
other expensive medical equipment 
joint ventures, the Joint Statements 
require analysis of the following infor- 
mation to determine whether the safety 
zone is met: 
[T]he cost of the equipment, its expected 
useful life, the minimum number of proce- 
dures that must be done to meet a ma- 
chine’s financial breakeven point, the 
expected number of procedures the equip- 
ment will be used for given the population 
served by the joint venture and the expected 
price to be charged for the use of the 
equipment.® 

In response to industry criticism, the 
DOJ adopted an expedited procedure 
for issuing business reviews for joint 
ventures in December 1992,° and the 
FTC announced an expedited advisory 
opinion procedure with the implemen- 
tation of the Joint Statements.” Both 
agencies promise to respond within 90 
days after all necessary information is 
submitted. The catch in the promise 
is, of course, determining when “after 
all necessary information is submit- 
ted.” In order to obtain a speedy review 
from either agency, therefore, parties 
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should closely adhere to the mandated 
information requirements. 


Conclusion 

The Joint Statements do little more 
than articulate established policy. 
Throughout the last two decades, DOJ 
and FTC have found few antitrust 
problems with most hospital joint ven- 
tures to purchase, operate, or market 
the services of high-technology or other 
expensive medical equipment and have 
never challenged such joint ventures.? 
Even so, not all joint activities relating 
to high-technology or other expensive 
medical equipment fall within the pre- 
scribed safety zones. 

It remains to be seen whether the 
FTC and DOJ appropriately and timely 
respond to the changes in the health 
care forum or cause more harm than 
good in their enforcement decisions 
involving joint ventures. In the mean- 
time, hospitals are advised to proceed, 
but with caution, in their legiti- 
mate endeavors to compete by cutting 
costs while offering state-of-the-art medi- 
cine. 0 


1 The area of health care reform contin- 
ues to attract much attention from federal 
antitrust officials. See, e.g., remarks of Mark 
J. Horoschak, assistant director, Bureau of 
Competition, Federal Trade Commission, 
on “Joint Ventures in Evolving Health Care 
Markets” before the Washington State Hos- 
pital Association (Sept. 25, 1993); remarks 
of Roscoe B. Starek III, commissioner, Fed- 
eral Trade Commission, “Health Care 
Antitrust Enforcement at the Federal Trade 
Commission” before the Dallas Bar Associa- 
tion (Nov. 15, 1993). 

2 Remarks of Robert E. Bloch before the 


National Health Lawyers Association (Feb. 
19, 1993). 

3 In re Gerald S. Friedman, M.D., file no. 
861-0072 (Jan. 24, 1990). 

4 In re Home Oxygen & Medical Equip- 
ment Co., file no. 901-0109 (Nov. 2, 1993). In 
re Homecare Oxygen & Medical Equipment 
Co., file no. 911-0020 (Nov. 2, 1993). 

5 U.S. Department of Justice and Federal 
Trade Commission Statements of Anti- 
trust Enforcement Policy in the Home 
Health Care Area, at 10 (Joint Statements). 

8 58 Fed. Reg. 6132 (1993). 

7 16 C.F.R. §§1.1-1.4. 

8 Joint Statements at 17. 

9 Remarks of Roscoe B. Starek III, com- 
missioner, Federal Trade Commission, 
“Health Care Antitrust Enforcement at the 
Federal Trade Commission” before the Dal- 
las Bar Association (Nov. 15, 1993) at 14. 
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s we all know, the evolv- 
ing complexity of the 
business environment has 
placed many daily de- 
mands on today’s legal practitioner. 
With such complexity, specialization 
has become critical, both in the legal 
profession and in other professional 
disciplines. Increasingly, attorneys 
have relied upon specialized experts 
to assist them with structuring com- 
plex transactions, supporting their 
litigation, and advising their clients 
on a multitude of issues affecting their 
businesses. 

With increasing frequency, in con- 
nection with business or tax planning 
transactions, and in many civil litiga- 
tion proceedings, a business valuation 
professional may be called upon to 
provide assistance. The objectives of 
this article are to: 1) provide a brief 
overview of the development of the 
business valuation profession; 2) iden- 
tify the major areas of your legal 
practice in which a business valuation 
may provide creative solutions to sup- 
port transactional or litigation 
challenges; 3) present substantive ex- 
amples when a business valuation 
expert can play a crucial role in the 
business planning and litigation proc- 
esses; and 4) discuss the potential 
intangible benefits a business valu- 
ation may provide to the attorney. 

Accordingly, it is appropriate first 
to define the term “business valuation.” 
A business valuation is the act or 
process of arriving at an opinion or 
determination of the value of a busi- 
ness enterprise or an interest therein.! 
Such valuations are used to value an 
entity as a going concern, and may also 
be used to value the separate underly- 
ing assets of the business. The 
methodologies used to value a busi- 
ness, which are often significantly 
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different from those used in real estate 
valuation, have developed over time 
such that business valuation can now 
be considered a separate discipline. 


Overview of the Business 
Valuation Profession 

The business valuation profession 
has a brief history compared to most 
recognized professions. The genesis of 
the business valuation discipline can 
only be traced to the 1920’s, when the 
Board of Tax Appeals, in 1920, issued 
Appeals and Review Memorandum 
(A.R.M.) 34 for the purpose of provid- 
ing a formula for determining the 
amount of goodwill value lost as of 
March 1, 1913, (the effective date of 
the first federal income tax law) by 
breweries, distilleries, and other enter- 
prises put out of business by Prohibi- 


tion.2 Subsequent to this “birth” of the 
profession, the Internal Revenue Serv- 
ice and the Treasury Department have 
had a major impact on the develop- 
ment of the business valuation 
discipline. In response to the estate 
and gift tax regulations first promul- 
gated under the Internal Revenue Code 
of 1954, particularly the provisions 
dealing with the valuation of closely 
held businesses for estate and gift tax 
purposes, the Treasury promulgated 
Revenue Ruling 59-60.3 This ruling 
had a substantial impact on the tax 
profession, as it established for the 
first time guidelines and methodolo- 
gies to be used for the valuation of 
closely held stocks for federal gift and 
estate tax purposes. Revenue Ruling 
68-609 later extended the general ap- 
proaches, methods, and factors listed 
in Revenue Ruling 59-60 so that it now 
applies for income and other tax pur- 
poses.‘ These guidelines were used to 
support business valuations conducted 
for other purposes, due to the fact that 
the profession was unorganized and 
no professional practice guidelines had 
been promulgated up to that point in 
time. 

The business valuation profession 
was not formally organized until the 
late 1970’s and early 1980’s. During 
this period of time several major 
treatises on the discipline were pub- 
lished and the major professional 
organizations were established.5 The 
growth of professional organizations 
has paralleled the publication of the 
authoritative literature on business valu- 
ation. The American Society of 
Appraisers (ASA) is a major, multi- 
disciplinary appraisal organization 
which promulgates professional stan- 
dards, develops and administers 
educational programs, and sponsors 
an annual conference specifically di- 


rected at the business valuation 
profession. It also publishes Business 
Valuation Review, the major periodical 
for the profession. The ASA (accredited 
senior appraiser)—Business Appraisal 
designation is generally recognized as 
the preeminent designation for busi- 
ness appraisers, roughly equivalent to 
The Appraisal Institute’s M.A.I. desig- 
nation for real estate appraisers. The 
Institute of Business Appraisers, which 
was founded in 1978, concentrates in 
providing similar services and designa- 
tions for its professional members. 


The Major Purposes 

Business valuation expertise may 
be important to the attorney for a 
number of transactional and litigation- 
related purposes. Various regulatory, 
statutory, and judicial influences either 
make a business valuation necessary 
or desirable in connection with many 
types of work being performed by the 
attorney. Following are descriptions of 
the many areas in which a business 
valuation may be useful to the attor- 
ney, either to successfully implement 
a transaction, or to support litigation 
issues arising in connection with an 
adversarial proceeding. 
¢ Bankruptcy/Solvency Issues 
Financial Restructuring 

A business valuation may be an 
important resource to both the debtors’ 
and creditors’ attorneys, in order to 
determine whether there has been a 
fraudulent conveyance. The valuation 
may also be necessary to support ele- 
ments of the reorganization plan of the 
debtor, whenever the valuation of a 
business or a segment of a business is 
in issue. 
G Reorganizations (IRC §368(a)(1)(G)) 

Tax-free reorganizations may be 
achieved under §368(a)(1)(G) of the 
Internal Revenue Code of 1986 by 
transferring substantially all of the 
corporate assets to another corporation 
in a court-directed bankruptcy proce- 
dure. A fair market value-based 
valuation will corroborate threshold 
amounts to comply with the technical 
reorganization provisions.® 
IRC §108, Discharge of Indebtedness 

Valuation services may be necessary 
to substantiate the degree of insol- 
vency of a taxpayer. The amount of 
insolvency is the crucial element in 
determining the amount of discharge 
of indebtedness income which may be 
eligible for favorable income tax treat- 
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ment to the debtor. IRC §108(d)(3) 
defines insolvent as “the excess of li- 
abilities over the fair market value of 
assets . . . immediately before the dis- 
charge.” In order to determine the 
degree of insolvency, an appraisal 
should be obtained at the time of the 
debt discharge.? This will shift the 
burden of proof to the government if 
insolvency is questioned at a later 
date. 
Statement of Position (SOP) 90-7, “Fresh 
Start Accounting” 

Compliance requirements of SOP 90- 
7 may necessitate a valuation to meet 
accounting disclosure requirements. A 
valuation may be necessary for a bank- 
ruptcy court’s approval of a disclosure 
statement. For the fresh start to apply, 
a company must be emerging from Ch. 
11, and the shareholders of the corpo- 
ration immediately before the confir- 
mation must receive less than 50 
percent of the voting stock after the 
plan confirmation. In addition, the 
value of the assets immediately before 
plan confirmation must be less than 
the amount of post-petition liabilities. 
In such cases, the independent ap- 
praisal will provide documentation for 
the preparation of new financial state- 
ments for the reorganized debtor. 
¢ Business Combinations/Business 
Planning 
Asset Acquisitions and Sales 

Purchase price allocations often can 
significantly reduce the tax conse- 
quences of an asset purchase. By 
identifying, valuing, and establishing 
the useful lives of the assets acquired, 
the amount allocated under IRC §1060 
to nonamortizable assets can be mini- 


mized, and the amounts allocated to 
depreciable assets with shorter depre- 
ciable lives can be maximized, thereby 
increasing and accelerating capital re- 
covery deductions through depreciation 
and amortization. As supported by a 
recent U.S. Supreme Court case, cer- 
tain intangible assets can be amortized 
if an ascertainable value and a limited 
useful life could be supported by the 
taxpayer.8 Although the recently en- 
acted federal tax bill, known officially 
as the Omnibus Budget Act of 1993, 
now permits amortization of certain 
intangibles over a 15-year period under 
new IRC §197, proper support, includ- 
ing a well-documented appraisal, is 
still necessary to comply with the fair 
market value allocation provisions of 
IRC §1060(a). In addition, without an 
appraisal, it is unlikely that any tax- 
payer that purchases a group of 
intangibles can allocate tax basis to a 
sold intangible until the disposition of 
the last intangible asset. Also, the 
appraisal can support favorable alloca- 
tions to fixed assets with shorter 
depreciable lives. The attorney who 
identifies these benefits and supports 
them with an appraisal can usually 
lower the after-tax cost of an acquisi- 
tion for the client. 
Fairness Opinions 

A business valuation may be utilized 
to support board of directors’ decisions 
for proposed corporate transactions. 
In addition to supporting the tax re- 
quirements, a business valuation helps 
the board to prove that it carried out 
its fiduciary responsibilities, thereby 
lessening the likelihood of personal or 
corporate liability. 
Tax-free Reorganizations 

To support the tax-free or partially 
tax-free status of a reorganization, a 
business valuation may be necessary, 
e.g., to support valuations and tax 
basis allocations for specific assets, 
including taxable assets (i.e., “boot”) 
which are sold or received in the ex- 
change.? 
Net Operating Loss (NOL) and Tax 
Credit Carryforwards 

Corporations experiencing substan- 
tial changes in ownership may be 
subject to NOL and tax credit carryfor- 
ward limitations under IRC §§382 and 
383. Valuations at the time of the 
ownership change will provide support 
for the amount of NOL and credit 
carryforwards that may be utilized by 
the new ownership group. Built-in gains 
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and losses on specific assets and the 
overall value of the loss corporation 
must be determined whenever a §382 
ownership change occurs. 

Divestitures 

An independent valuation may pro- 
vide leverage for attorneys involved in 
negotiating sale prices, and can also 
support tax, accounting, and financial 
requirements. The attorney involved 
in a business divestiture should dis- 
cuss the benefits of an appraisal at the 
first stage of preliminary negotiations. 
Oftentimes, the client has an unrealis- 
tic idea of the value of the business. A 
valuation can supplement and support 
the work of the attorney. 

Conversion from C Corporation to S 
Corporation 

Independent asset and/or entity valu- 
ations performed at the time of 
conversion from a “C corporation” to 
an “S corporation” will provide docu- 
mentation for determining built-in 
gains (IRC §1374) for subsequent dis- 
positions of corporate assets by the S 
corporation. The taxpayer has the bur- 
den of proof to demonstrate that the 
gain on the disposition of an asset is 
either not subject to the built-in gains 
tax, or that it exceeds the built-in gain 
at the conversion date. An appraisal is 
critical if there are substantial built-in 
gains at the date of the conversion.!° 
¢ Eminent Domain (Condemnation) 
Proceedings 
F.S. §73.071(3)(b) 

Generally, established businesses af- 
fected by certain governmental property 
acquisitions related to eminent domain 
proceedings are eligible for statutory 
compensation for business damages 
caused by the acquisition. A well- 
documented business damage valuation 
is necessary to quantify the compensa- 
tion due to the business. 

* Employee Stock Ownership Plans 
(ESOP) 
Establishment of a New ESOP 

An independent valuation of the 
closely held business should be one of 
the first steps in assessing if an ESOP 
is a viable financing and tax strategy 
tool. None of the steps necessary to 
determine whether an ESOP makes 
sense should be undertaken before the 
value of the business is determinable. 
A valuation is critical to determine 
whether the tax and financing benefits 
of an ESOP makes the most economic 
sense for the corporation and its share- 
holders. For nonpublicly traded 
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employer stock acquired after 1986, all 
determinations of fair market value in 
connection with an ESOP must be 
based upon a valuation by an inde- 
pendent appraiser.'! 
Existing ESOP’s 

The Internal Revenue Service and 
Department of Labor (DOL) regula- 
tions mandate annual independent 
stock valuations for ESOP’s.!? Valu- 
ations may also be required when 
transactions occur between the ESOP 
and a controlling stockholder or mem- 
ber of a controlled group, or if the 
ESOP sells out its stock position. Be- 
cause of the penalties and liabilities 
associated with an overvaluation or 
undervaluation of stock, it is necessary 
that a well-documented appraisal be 
obtained. 
¢ Estate and Gift Tax Planning 

An independent valuation may be 
an integral resource to utilize in imple- 
menting effective estate planning 
techniques. Valuations are commonly 
used in conjunction with the following 
estate planning objectives: 1) providing 
liquidity for owners of closely held 
businesses, their heirs, or both; 2) 
minimization of federal gift and estate 
taxes associated with transfers; and 3) 
succession planning. Many estate and 
gift tax transactions can be enhanced 
by a business appraisal. For example, 
the ability to apply marketability and 
minority interest discounts to business 
interests may result in substantial tax 
savings to business owners who make 
gifts of partial interests in their busi- 
ness.!4 In addition, valuations are 
frequently required to determine the 
fair market value of business interests 
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includable in the taxable estate.!5 

Section 6662 of the IRC imposes 
substantial penalties for undervalu- 
ation on the estate and gift tax return.!6 
A well-documented appraisal offers the 
greatest likelihood of avoiding a possi- 
ble penalty, and enhances the likelihood 
that the value included on the Form 
706 or Form 709 will be accepted by 
the IRS. 
¢ Family Law (Marital Dissolution) 

Valuations related to marital disso- 
lution may be vigorously contested. 
The appraisal guidelines associated 
with the standards of value to be used 
in these valuations are ambiguous, and 
the use of an expert who is well-versed 
in all the possible business valuation 
techniques and methodologies is criti- 
cal to the success of the attorney and 
the client. 

Oftentimes, a closely held business 
is the largest marital asset, and its 
valuation is contested by both parties 
to a divorce. Knowledge of the appro- 
priate standards of value, familiarity 
of tax-related consequences, and proper 
assessment of goodwill associated with 
a professional practice or a closely held 
business are important aspects related 
to valuations performed for marital 
dissolution purposes. The attorney can 
greatly enhance his or her case by 
using an expert who is familiar with 
both the complex tax rules and the 
business valuation standards which 
may be applicable in a marital dissolu- 
tion. 

* Miscellaneous Income Tax Purposes 
Charitable Contributions 

A qualified valuation is required un- 
der the IRC §170 regulations in 
conjunction with a charitable contribu- 
tion of nonpublicly traded stock or 
other property with a value of $5,000 
or more.!? Well-documented valuations 
are necessary in order to avoid sub- 
stantial overvaluation penalties under 
IRC §6662, and to allow the deduction. 
Tax Disputes 

A business valuation is often needed 
to help the attorney support various 
issues raised during an IRS revenue 
agent’s reviews or disputes with other 
taxing authorities. Ideally, valuations 
should be performed at the time of the 
transaction to support the arm’s-length 
nature of the deal and to avoid such 
future disputes. Unfortunately, in prac- 
tice this is often not the case. A well- 
documented valuation completed by 
an expert can oftentimes persuade the 


governmental authorities that the trans- 
action was completed in an arm’s- 
length manner—even if the valuation 
is not completed until the issue is 
raised upon examination. 

¢ Intellectual and Intangible Property 
Valuation 

Independent valuations of intellec- 
tual and intangible property such as 
franchises, trademarks, trade names, 
patents, copyrights, and customer lists 
are essential to enable the tax or in- 
tellectual property attorney to 
implement effective tax reduction strate- 
gies, both on the state and federal 
level. They are also frequently required 
to assist the attorney and the client to 
negotiate a sales price or a royalty rate 
whenever an intangible asset right is 
conveyed. 

Because such assets are usually 
unique to each business and there is 
usually no market available to esti- 
mate the value of the intangible asset, 
an appraisal is a must if the value 
could be subject to challenge at a later 
date. Litigation over the value of an 
intangible asset conducted years after 
the transaction is usually the most 
costly and complex litigation to under- 
take. 
¢ Shareholder and Buy/Sell Agree- 
ments 

Valuations related to buy/sell agree- 
ments may be necessary to comply 
with agreement provisions regarding 
market-based transfers. Valuations 
may also be used to provide assurance 
to both parties involved in the transac- 
tion that the shareholder’s agreement 
makes economic sense. These valu- 
ations should be completed annually, 
or at least every few years, as the value 
of the business will change based on 
profitability, economic indicators, and 
a number of other factors. 

In addition, the value called for un- 
der the agreement must be reasonable 
and indicative of true fair market value, 
or else an IRS challenge can result in 
a significant unanticipated estate tax 
liability. Estate of Joseph H. Lauder v. 
Commissioner is a classic example of a 
situation where use of simplistic and 
convenient formulas to determine value 
resulted in a huge tax liability.!8 


Need for Experts 

Traditionally, the business valuation 
“experts” available to support legal 
transactions or litigation have been 
professionals with very diverse back- 
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grounds. Historically, business 
valuation experts have included certi- 
fied public accountants (commonly 
providing services under the “litigation 
support” umbrella), college and univer- 
sity finance professors, economists, and 
other self-proclaimed professionals. Un- 
til recently, very few of these 
individuals performed business valu- 
ations on a full-time basis. As the 
business valuation profession has de- 
veloped into a separate discipline, a 
common body of knowledge has evolved 
whereby professional course offerings 
and training are currently available 
that focus specifically on business valu- 
ation topics. Accordingly, the users of 
business valuation services can now 
rely on credible designations and 
courses taken by the expert, which can 
help to provide assurance that the 
professional has specific training and 
experience in providing such services. 
With today’s business environment of- 
fering unprecedented challenges and 
opportunities, the need for a full-time 
professional with specific training and 
experience in business valuation dogma 
and practice is more crucial than ever. 
As the cases discussed below indicate, 
the use of a knowledgeable business 
appraiser can mean the difference be- 
tween winning and losing, from the 
attorney’s perspective. 

As discussed, in many instances, the 
use of a professional that possesses 
specific training and experience can 
yield great benefits to the attorney and 
the client. This is particularly the case 
with evolving disciplines such as the 
business valuation profession. Because 
the basic theory and generally accepted 
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practice of the profession has devel- 
oped only recently, the professionals 
who devote the time and effort to 
become schooled in this theory and 
practice will provide value to their 
clients and to attorneys because of the 
innovative solutions emanating from 
such knowledge. Use of accredited and 
designated individuals who devote the 
majority of their time to business valu- 
ations is easily cost justified. 

Alternatively, those professionals 
who do not obtain the specific training 
dealing with business valuation issues 
will more and more frequently find 
themselves blindsided by the profes- 
sional with superior resources and 
knowledge. Examples are numerous of 
specific cases when a business valu- 
ation professional has had a material 
effect on the outcome of a litigated 
matter. The following examples in- 
volve a number of the previously 
mentioned purposes for business valu- 
ations. 

The potential liability of not provid- 
ing any expert valuation testimony 
was quite evident in the very recent 
U.S. Supreme Court decision involving 
an intangible asset valuation. In New- 
ark Morning Ledger v. United States, 
___ US. __, 113 S. Ct. 1670, 123 L. 
Ed. 2d 288, 61 U.S.L.W. 4313 (1993), 
in connection with an asset purchase, 
the taxpayer allocated substantial sums 
to various intangible assets. In this 
decision, the amortization of a newspa- 
per’s list of “paid subscribers” was 
allowed because the taxpayer presented 
evidence to support the fact that the 
subscriber list had an ascertainable 
value and a limited useful life. In 
Newark the Court held that “the Gov- 
ernment presented no evidence to refute 
the methodology petitioner used to es- 
timate the asset’s fair market value, 
and the uncontroverted evidence pre- 
sented at trial revealed that ‘paid 
subscribers’ had substantial value over 
and above that of a mere list of custom- 
ers, as it was mistakenly characterized 
by the Government.”!9 The fact that 
the taxpayer had sought out a re- 
putable appraisal at the time of the 
transaction directly resulted in $67.8 
million of tax deductions from 1977 
through 1980, in addition to the inter- 
est which would have been due on the 
deficiency had the government pre- 
vailed. This is a prime example of a 
case when a contemporaneous appraisal 
was easily cost justified. It is important 


to note that the transaction happened 
17 years before the final opinion. 

A decision in the Florida First Dis- 
trict Court of Appeal also reinforces the 
potential hazards of not presenting 
competent expert valuation testimony. 
This decision involved the distribution 
of marital assets where one of the 
issues was the substantiation of the 
value of a closely held business. In 
Addington v. Addington, 522 So. 2d 
897 (Fla. lst DCA 1988), clarified on 
reh’g, 13 Fla. L. Weekly 903 (Fla. 1st 
DCA 1988), the value attributed to the 
appellant’s insurance business had no 
support in the record. While the trial 
court may have considered the busi- 
ness to have some goodwill value as 
argued by appellee, there was no evi- 
dentiary predicate upon which such a 
value could be based. On the strength 
of the record before the court, it was 
only speculation as to what might have 
been the basis of the trial court’s valu- 
ation. The only measurable basis of 
business valuation was the balance 
sheet from which a book value might 
be determined. That value nowhere 
approximated the trial court’s valu- 
ation.20 

Expert vaiuation testimony was also 

specifically addressed in the language 
of the landmark Florida marital law 
case of Thompson v. Thompson, 576 
So. 2d 267 (Fla. 1991). At issue was the 
value of an attorney’s law practice at 
the time of the attorney’s pending di- 
vorce. In Thompson the Florida 
Supreme Court found: 
If a law practice has monetary value over 
and above its tangible assets and cases in 
progress which is separate and distinct from 
the presence and reputation of the indi- 
vidual attorney, then a court should consider 
the goodwill accumulated during the mar- 
riage as a marital asset. The determination 
of the existence and value of goodwill is a 
question of fact and should be made on a 
case-by-case basis with the assistance of 
expert testimony.”! 

In essence, a claim for goodwill as a 
marital asset must be substantiated 
by a qualified expert, preferably one 
with experience in the valuation of 
intangibles and professional practices. 
In another marital case involving the 
issue of goodwill in a professional prac- 
tice in connection with a divorce, 
inappropriate and unconvincing busi- 
ness valuation evidence by one “expert” 
led to the court’s reluctant acceptance 
of the other expert’s testimony. Here, 
the lack of a credible expert who ap- 
plied proper methodologies resulted in 


Expert valuation 
testimony was also 
specifically 
addressed in the 
language of the 
landmark Florida 
marital law case of 
Thompson v. 
Thompson, 576 
So. 2d 267 (Fla. 
1991) 


the court being swayed by the other 
experts. As the court stated: 

When provable by the appropriate evidence, 
enterprise goodwill may be considered in 
valuing a spouse’s professional association. 
In this case, however, there is no evidence 
upon which an appropriate valuation of 
enterprise goodwill may be made. We do 
not consider Wiggins’ capitalization of fu- 
ture income method appropriate for 
valuation of professional associations for 
the purposes of marital dissolution proceed- 
ings. Since there have been no comparable 
sales and no offers to buy the practice, we 
find that the only proper opinion supported 
by competent substantial evidence was 
Ossi’s.22 


In the tax dispute heard in Ansan 

Tool and Manufacturing Company, Inc. 
v. Commissioner, 63 T.C.M. 2212 
(1992), the Tax Court chastised a valu- 
ation expert who did not consider the 
material issues regarding the valu- 
ation of the subject business. The case 
involved the value of a covenant not to 
compete, which was being amortized 
for tax purposes. The taxpayer used 
an expert who was unskilled in valu- 
ation methodologies. The result was a 
government victory, denying the tax- 
payer a deduction. Judge Goffe wrote 
for the court: 
Based upon report and testimony, we find 
Mr. Schweihs’ valuation unreliable. There 
is no indication that Mr. Schweihs was 
sufficiently familiar with petitioner’s busi- 
ness operation to render an accurate opinion 
as to petitioner’s worth, or the covenant’s 
value. The above-noted flaws, coupled with 
unexplained “assumption” made through- 
out the report, require us to reject Mr. 
Schweihs’ conclusions.’ 

In the estate tax case Estate of Gla- 
dys H. Titus v. Commissioner, 57 T.C.M. 
1449 (1989),24 the Tax Court rejected 
portions of the valuations of both the 
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IRS and the estate due to deficiencies 
in each side’s testimony. The primary 
issue in this case was the valuation of 
a minority interest in a small bank 
holding company. Although the court’s 
final conclusion was closely aligned 
with the IRS position, the introduction 
of cogent and credible evidence by the 
IRS with respect to its methodologies 
could have clinched a total victory for 
the Service. 

The court determined that one valu- 
ation placed too much weight on the 
economic outlook and geographical lo- 
cation of the business, while the other 
valuation placed too little emphasis 
on these identical issues. The court 
cited several other precedential cases 
in arriving at its conclusion.25 One 
expert may be persuasive on a particu- 
lar element of valuation and another 
expert may be persuasive on another 
element. Consequently, a court can 
adopt some and reject other portions 
of expert reports or views. 

Valuation experts must also be pru- 
dent insofar as the valuation ap- 
proaches they use and the methodolo- 
gies they employ in preparing their 
analysis. Using improper methodolo- 
gies can result in an undesired result 
for the client. In a Nebraska bank- 
ruptcy proceeding, the bankruptcy court 
specifically noted deficiencies in the 
creditors’ valuation testimony. As the 
court stated in its opinion: 


The creditor presented expert testimony 
that the business was worth over $30,000 
at the time of the transfer. The expert based 
his opinion upon the capitalization of earn- 
ings of the business, and not on the asset 
value. The expert also did not take into 
consideration the market for such a busi- 
ness in the community, nor did it take into 
consideration the amount of hours worked 
by the debtor at the time of the transfer. 
Although the expert testimony should be 
given credence, it is not necessarily binding 
upon the Court. The expert valued the 
property as if this was a going business 
that could be sold to an interested party 
who had the capacity to operate the busi- 
ness, repair shoes, market the services, 
obtain the right to use the leasehold and 
work six days a week.”6 


The court went on to state: 


This Court finds as a fact that the business 
actually consisted of certain pieces of equip- 
ment that were worth less than $5,000.00 
and the blood, sweat and tears of the debtor. 
Without the debtor’s personal services to 
the business, it was worth nothing more 
than the sale value of the equipment.2” 


The case points out that the attorney 


must know enough about the potential 
methodologies that can be used in 
valuing a business to determine 
whether his or her expert will be cred- 
ible on the stand. A knowledgeable 
expert not only can bolster a case but 
also can assist the attorney by attack- 
ing the credibility of the other expert. 

A well-known eminent domain case 
also supports the necessity to provide 
cogent evidence to support contentions 
related to business valuation-related 
issues. In State of Florida Department 
of Transportation v. Ness Trailer Park, 
Inc., 489 So. 2d 1170 (Fla. 4th DCA 
1986), rev. den., 501 So. 2d 1281 (Fla. 
1986), the Florida Department of Trans- 
portation (DOT) presented two 
arguments as justification that busi- 
ness damages were not available for 
the loss of rental income of a trailer 
park operation. One issue revolved 
around the lack of segregation between 
real property severance damages and 
business damages. The court in its 
opinion stated, “We believe there is no 
merit to DOT’s arguments, for which 
it fails to cite authorities directly on 
point.”28 

The presentation of the appropriate 
authoritative appraisal evidence by the 
expert may have had a very material 
effect on the outcome of the case. The 
DOT’s failure to cite authorities di- 
rectly on point may have been the 
result of the valuation expert’s lack of 
properly segregating the real property 
interests from the business property 
interests, and supporting his opinion 
with authoritative pronouncements. 
The court was obviously confused by 
the difference between the two types 
of damages, as evidenced by its virtu- 
ally interchangeable references to 
business damages and severance dam- 
ages. With the introduction of such 
authoritative evidence, the expert may 
have been sufficiently persuasive to 
support the DOT’s contentions, chang- 
ing the outcome of this important 
case.29 

The classic case in support of the 
value of using an expert with specific 
valuation training and designations is 
Berg v. Commissioner, 61 T.C.M. 2949 
(1991), aff'd in part and rev'd on other 
grounds, 976 F.2d 1163 (8th Cir. 1992). 
The salient issues of this case involved 
the magnitude of the minority interest 
and marketability discounts for a 26.92 
percent interest in a real estate hold- 
ing company. The case involved the 


determination of the amount includ- 
able in the taxable estate. 

The estate presented testimony from 
two experts. The first expert was de- 
scribed by the court as “an experienced 
certified public accountant” who “served 
as an expert witness in several cases 
that involved the determination of the 
effect of minority interest discount and 
lack of marketability discount. How- 
ever, he has no formal education as an 
appraiser.” The court depicted the 
second expert presented by the estate 
as “an experienced certified public ac- 
countant who served as a professor at 
a university” who “has no formal train- 
ing as an appraiser, but has provided 
advisory services related to valuation 
of equity interests, mergers, acquisi- 
tions, leveraged buyouts, employee 
stock ownership plans, and litigation.”2° 

The IRS presented an expert with 
specific appraisal and valuation train- 
ing and experience. The court 
characterized this expert as “a profes- 
sional appraiser” who “has completed 
courses sponsored by the American 
Society of Appraisers in research and 
analysis of business valuations, ad- 
vanced valuation, and closely held 
business valuation.”3! 

In the court’s assessment of the mi- 
nority interest and marketability 
discounts presented by the estate, the 
court afforded little or no importance 
to either of the two appraisals submit- 
ted by the estate. With regard to the 
estate’s first appraiser, the opinion 
stated, “We find the appraisal by 
Whalen, who is not a certified ap- 
praiser, unpersuasive for two reasons. 


First, he relies on Estate of Andrews 
v. Commissioner, supra, which does not 
support petitioner’s position. The only 
other support for Whalen’s appraisal 
is two articles by H. Calvin Coolidge.” 

Insofar as the second appraisal was 

concerned, the court was similarly criti- 
cal: 
We attach no weight to Cobb’s appraisal. 
His sole source of support is an unidentified 
study dealing with publicly announced for- 
mal transfers of ownership of a company’s 
assets or equities. There was no such trans- 
fer of Vaberg’s assets or equities as of the 
date of valuation. Cobb provides no analysis 
of the appropriate discount for minority 
interest with respect to the decedent’s inter- 
est in Vaberg.®? 

On numerous occasions, the court’s 
opinion commended the analysis and 
methodologies of the IRS appraisal.3% 
This resulted in a complete victory for 
the IRS. The court concluded: 
Petitioner’s appraisals, on the other hand, 
are exceedingly general and lacking in spe- 
cific analysis of the subject interest. In 
addition, the expert reports submitted by 
the petitioner were lacking in substance 
and analysis. The authors of the reports 
were not professional appraisers, had no 
formal education in the valuation of busi- 
ness enterprises, and were not members of 
any professional associations involved in 


the education and certification of apprais- 
ers.34 


Conclusion 

Many reasons have been mentioned 
to emphasize the value in using an 
expert with specific training and expe- 
rience in business valuation in 
connection with the implementation of 
a transaction or as support for a liti- 
gated matter. First and foremost, the 
expert’s work product may provide the 
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essential documentation to support a 
crucial transaction. A reputable ap- 
praisal generally shifts the burden of 
proof and makes the success of the 
transaction more likely. It can also 
decrease the likelihood of significant 
penalties.*5 Clearly, the aforementioned 
Estate of Joseph H. Lauder case dem- 
onstrates the financial liabilities 
involved with not obtaining an ap- 
praisal to support a transaction, with 
approximately $23.7 million of addi- 
tional tax liability, plus penalties and 
interest, incurred 18 years after the 
original transaction. In many cases, a 
properly documented business valu- 
ation may also eliminate the necessity 
for a prolonged and costly legal contest. 

Secondly, the business valuation may 
provide leverage in settlement or sales 
negotiations. 

Third, by hiring an expert to prop- 
erly document and support a transac- 
tion, the attorney can avoid exposure 
to potential malpractice liability for 
failing to use a qualified expert.%6 

Fourth, the attorney’s business 
clients may also be able to insulate 
themselves from potentially millions 
of dollars of liability by the use of a 
properly documented valuation. For 
example, in Charles S. Foltz, et al. v. 
U.S. News and World Report, et al., 663 
F. Supp. 1494 (D.C. 1987), aff'd, 865 
F.2d 364 (D.C. Cir. 1989), cert. den., 
409 U.S. 1108 (1989),37 U.S. News was 
able to quell the claims of a retired 
employee group by prevailing on the 
issue of whether the ESOP shares 
should be valued on a minority interest 
basis or on a controlling interest basis. 
The court found that the ESOP valu- 
ation utilized by the U.S. News utilized 
the correct basis for determining the 
value of the ESOP shares, thus closing 
the door on the retirees’ claims. 

Finally, should litigation result, the 
business valuation expert may provide 
the necessary proficiency to bring the 
litigation process to a successful con- 
clusion. All of these benefits may be 
obtained by the attorney and the client 
by hiring the professional possessing 
the most up-to-date training and meth- 
odologies in the rapidly maturing 
business valuation discipline. 

1 AmericaN Society oF APPRAISERS, BUSI- 
NESS VALUATION COMMITTEE, BusINESS VALU- 
ATION STANDARD BVS-I, TERMINOLOGY (1992). 

2 A.R.M. 34, 1920-2 C.B. 31. 

3 Rev. Rul. 59-60, 1959-1 C.B. 237. The 


purpose of this ruling is to outline and 
review in general the approaches, methods, 


and factors to be considered in valuing 
shares of the capital stock of closely held 
corporations for estate and gift tax pur- 
poses. 

4Rev. Rul. 68-609, 1968-2 C.B. 327. In 
the ruling, Treasury emphasized that the 
“formula approach” to valuing a business 
should only be used when no better method 
is available. It also extended the principles 
of Rev. Rul. 59-60 to valuations conducted 
for all tax purposes. 

5 The first major text on the discipline of 
business appraisal was G. Desmonp & R. 
KELLEY, BusINEss VALUATION HANDBOOK 
(1977). S. Prarr, VaLuinc A Business (1981) 
became the second major authoritative text. 
Other definitive works which have supple- 
mented these initial works include FINANCIAL 
Va.uaTION: BusINESSES AND Business INTER- 
Ests (J. Zukin & J. Mavredakis, eds., 1990), 
J. FisumMan, S. Pratt, J. & D. 
Wi.son, GumeTo Business VaLuations (1992), 
S. Pratt, VALUING SMALL BUSINESSES AND PRo- 
FESSIONAL Practices (1993). 

®To qualify as a reorganization under 
I.R.C. §368(a)(1)(G), the transaction must 
meet the technical requirements of §§354, 
355, or 356. In addition, the corporation 
may have to recognize gain or loss under 
§361. Under each of these sections, there 
are numerous instances in which a fair 
market valuation is required to determine 
if there is a gain or loss in connection with 
the reorganization. 

7 See, e.g., B.M. Marcus Estate v. Comm’r, 
34 T.C.M. 38 (1975). 

8 Newark Morning Ledger v. United 
States, __- U.S. __, 113 S. Ct. 1670, 123 
L. Ed. 2d 288, 61 U.S.L.W. 4313 (1993). 

®For example, Reg. §1.351-3(a) states 
that for “every person who received the 
stock or securities of a controlled corpora- 
tion, or other property as part of the 
consideration” received in exchange for prop- 
erty under §351, they are required to file a 
statement with their tax return which in- 
cludes the fair market value of any stock, 
securities, or other property received. Under 
§§351 and 361, any gain that needs to be 
recognized is determined based on the fair 
market value. A well-documented valuation 
can support the amount of gain recognized. 

10For example, Prop. Regs. §§1.1374- 
4(h)(4)(i) and 1.1374-7(a) indicate that the 
fair market values of the relevant assets 
must be determined at the time of conver- 
sion. 

117. R.C. §401(a)(28)(C). 

§401(a)(28)(C), ERISA §3(18), 
DOL Reg. §2520.103-1(b)(2), and Prop. DOL 
Reg. §2510.3-18(b)(3)(ii)(B). 

13 Improper overvaluations can result in 
the imposition of substantial excise taxes 
under I.R.C. §4975(a) and (b), or potentially, 
plan disqualification. See, e.g., Rev. Rul. 
69-494, 1969-2 C.B. 88. Undervaluations 
could result in violation of I.R.C. §415 
limits, under Reg. §1.415-6(b)(4). Also, the 
ESOP trustee could be held personally li- 
able for a violation of fiduciary duties. 
ERISA §§404 and 409(a). 

14 See, e.g., Rev. Rul. 93-12, 1993-7 I.R.B. 
13. The same principle used in the ruling 
can be used to support business valuation 
discounts in connection with more sophisti- 
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cated tax planning techniques. For example, 
substantial benefits can be attained by 
using family limited partnerships to make 
gifts to charities or family members. 

15 Reg. §20.2031-1(b) states “the value of 
every item of property includable in a de- 
cedent’s gross estate under sections 2031 
through 2044 is its fair market value at the 
time of the decedent’s death, except that if 
the executor elects the alternate valuation 
method under section 2032, it is the fair 
market value thereof at the date. . . .” 

16]. R.C. §6662 imposes an accuracy- 
related penalty to any substantial valuation 
misstatement on any tax return. There is a 
substantial valuation misstatement if the 
value or adjusted basis of any property 
claimed on a return of tax is 200 percent or 
more of the correct amount. (A gross valu- 
ation misstatement is 400 percent or more 
of the correct amount.) The penalty is 20 
percent (40 percent for a gross valuation 
misstatement) of the portion of the under- 
payment attributable to the undervaluation. 
If the value claimed on the estate or gift tax 
return is 50 percent or less of the amount 
determined to be the correct valuation, the 
penalty is 20 percent of the portion 
attributable to the undervaluation. For valu- 
ations that are 25 percent or less of the 
amount determined to be correct, the pen- 
alty doubles to 40 percent because it is 
considered a gross valuation misstatement. 

17 Reg. §1.170A-13(c). 

18 Estate of Joseph H. Lauder v. Comm’, 
64 T.C.M. 1643 (1992). A formula price used 
in a shareholder agreement was not re- 
spected by the Tax Court, resulting in $43 
million of additional estate tax. Mr. Lauder 
was the husband of Estee Lauder of cos- 
metic industry fame. The court was “most 
concerned with the arbitrary manner in 
which . . . , an experienced businessman, 
adopted the adjusted book value formula for 
determining the purchase price of the stock 
under the agreement.” No appraisal was 
obtained to help determine the true value 
of the corporate stock. 

19 Newark Morning Ledger, 123 L. Ed. 2d 
288, 294. 

20 Addington v. Addington, 522 So. 2d 
897, at 898 (Fla. 1st D.C.A. 1988) clarified 
on reh’g, 13 Fla. L. Weekly 903 (Fla. 1st 
D.C.A. 1988). 

21 Thompson v. Thompson, 576 So. 2d 
267, at 270 (Fla. 1991). 

22 Spillert uv. Spillert, 564 So. 2d 1146 
(Fla. 1st D.C.A. 1990). 

23 Ansan Tool and Mfg. Co., 63 T.C.M. 
2212, at 2221 (1992). 

24The lack of a credible appraisal also 
resulted in an IRS victory in Estate of 
Joseph Lauder v. Comm’r, 64 T.C.M. 1643 
(1992). 

25 See, e.g., Silverman v. Comm’, 538 
F.2d 927, 933 (2d. Cir. 1976) (as the opinion 
stated, the trier of fact is not bound by an 
expert’s view or opinion, but may use them 
to assist in deciding upon a value); Parker 
v. Comm’r, 86 T.C. 547, 562 (1986); and 
Helvering v. National Grocery Co., 304 U.S. 
282 (1938). 

26 Superior Industries of Neb., Inc. v. Larry 
D. Green, 122 Bankr. 376, 377 (Neb. 1990). 

27 Id. at 377. 


28 State of Fla. Dept. of Transp. v. Ness 
Trailer Park, Inc., 489 So. 2d. 1170, at 1181 
(Fla. 4th D.C.A. 1986), review denied, 501 
So. 2d 1281 (Fla. 1986). 

29Shannon Pratt, a widely acclaimed 
authority on business valuation theory and 
practice provides advice on how to effect 
this segregation. “To separate the real es- 
tate value from the business value, . . . it 
is necessary to remove from the income 
statement (and in another manner from the 
balance sheet) all expenses associated with 
property ownership and to substitute a 
market rate of rent for the premises occu- 
pied.” (S. Pratt, VALUING SMALL BusINESSES 
AND PROFESSIONAL PRACTICES (1993).) 

30 Berg v. Comm’r, 61 T.C.M. 2949, at 
2953 (1991), aff'd in part and rev'd on other 
grounds, 976 F.2d 1163 (8th Cir. 1992). 

31 Td. at 2954. 

32 Td. at 2957. 

33 Td. “Torkelson analyzes the decedent’s 
minority interest in Vaberg in comparison 
to real estate investment trusts (REIT’s), 
the publicly traded stock most similar to a 
privately held real estate holding company. 
Torkelson bases his analysis on a very 
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specific, comparable study published in 1986 
which focuses on net asset values of REIT’s. 
He then adjusts the findings of the study 
for the relevant factors of the decedent’s 
stock in Vaberg . . . Torkelson also relies 
on a study based on sales of minority 
interests in apartment buildings. Again, he 
adjusts the findings of the article for the 
specific factors of decedent’s interest in 
Vaberg . . . Torkelson’s analysis is persua- 
sive because he relies on very specific studies 
of comparable properties, and then adjusts 
the minority interest discount for the rele- 
vant factors of decedent’s interest.” 

Compare this to the attack on the meth- 
odologies employed in valuing the stock in 
Lauder. 

34 Td. at 2958. 

35 See, e.g., Jung Estate v. Commissioner, 
101 T.C. 28 (1993). The Tax Court held that 
the I.R.S. abused its discretion in not waiv- 
ing the §6660 (now §6662) penalty for 
underevaluation. One of the criteria ana- 


lyzed in determining whether the Service 
met its burden of proving that it did not 
abuse its discretion in failing to waive the 
penalty is whether the valuation claimed 
was not made in good faith. The court 
explained that the taxpayer acted in good 
faith by promptly retaining the services of 
a competent experienced appraiser. Here, 
but for the hiring of a competent expert, it 
is likely that the penalty would have been 
sustained. 

36 See, e.g., In re Estate of Charles F. 
McCool, 553 A.2d 761 (N.H. 1988). In this 
case, an attorney lost his estate executor 
and probate fees, primarily due to his lack 
of competence which was demonstrated by 
his failure to obtain a qualified business 
appraisal in a timely manner. 

37 See also Capital City Excavating Com- 
pany, Inc. v. IRS, 47 T.C.M. 1527 (1984); 
and Donovan v. Cunningham, 716 F.2d 
1455 (5th Cir. 1983), affg in part, 541 F. 
Supp. 276 (S.D. Tex. 1982). 
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LAWYER Al LARGE 


Abe Lincoln as a Lawyer 


awyers are acutely aware 

of and deeply distressed 

about their current low pub- 

lic image. In large meas- 
ure, the condition stems from failings 
in our justice system which need re- 
dress and which the American Bar 
Association is striving hard to address. 
Another root cause is the nature of our 
litigious society in which lawyers, by 
the nature of their calling, represent 
antagonists. 

Still, many lawyers in our society 
deserve and command high respect for 
their qualities and character. It may 
well be time to recall the career of one 
such lawyer, known as “Honest Abe.” 

Abraham Lincoln became a lawyer 
at the age of 27. He practiced actively 
for some 20 years and he handled 
thousands of cases. 

Lincoln’s cases were typical of that 
day—boundary disputes, commercial 
claims, divorce cases, damages by wan- 
dering cattle, and common brawls. Most 
of his cases were in common law and 
less than 10 percent were in criminal 
law. 

Lincoln discouraged lawsuits and 
often urged his clients to resolve their 
disputes amicably. In law lectures he 
gave in 1850, he said: “Discourage 
litigation. Persuade your neighbors to 
compromise whenever you can. Point 
out to them how the nominal winner 
is often a real loser—in fees, expenses, 
and waste of time. As a peacemaker 
the lawyer has a superior opportunity 
of being a good man. There will still 
be business enough... ” 


Simplicity 

Simplicity was part of Lincoln’s art. 
He liked to focus on easily understood 
points. A close associate said, “He had 
a most remarkable talent for examin- 
ing witnesses . . . . Even a witness, at 


Lincoln’s place in 
history derives not 
from his abilities as 
a lawyer, but from 
his qualities as a 
human being 


by Jerome J. Shestack 


first unfriendly, under Lincoln’s kind 
treatment would finally become friendly 
and would wish to tell nothing he could 
honestly avoid against him if he could 
state nothing for him.” 

“No lawyer on the circuit was more 
unassuming than Mr. Lincoln,’ recalled 
a fellow practitioner. “He arrogated to 
himself no superiority over anyone, not 
even the most obscure member of the 
bar. He treated everyone with that 
simplicity and kindness that friendly 
neighbors manifest in their relations 
with one another. He was remarkably 
gentle with young lawyers .... No 
young lawyer ever practiced in the 
courts with Mr. Lincoln who did not 
in all his after life have a regard for 
him akin to personal affection.” 

Lincoln’s technique of using simple 
points and blending in the emotional 
argument is illustrated by the follow- 
ing story. Lincoln’s client was the widow 
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of a Revolutionary War veteran. She 
retained a claim agent to collect her 
husband’s pension of $500. The rapa- 
cious agent kept half of the amount as 
a fee. Lincoln sued the claim agent, 
alleging that the fee was excessive. 
Lincoln’s memorandum for summing 
up to the jury ran as follows: “No 
contract. Not professional services. Un- 
reasonable charge. Money retained by 
defendant—not given by plaintiff. Revo- 
lutionary War. Describe Valley Forge 
privation. Ice. Soldiers’ bleeding feet. 
Plaintiff's husband. Soldier leaving 
home for army. SKIN DEFENDANT. 
Close.” 

Lincoln’s partner, William Herndon, 
reported that the defendant was effec- 
tively skinned, first by Lincoln, and 
then by the jury. 


Good with a Jury 

Lincoln was good with a jury. He 
rarely argued unessential points. As 
one colleague recalled, he would “give 
away point after point with an indiffer- 
ent, ‘I reckon that’s so? until the point 
which he considered pivotal was 
reached and there he hung.” 

Lincoln won a reputation for telling 
good stories. Lincoln once said, “They 
say I tell a great many stories; I reckon 
I do, but I have found in the course of 
a long experience that common people 
. . . are more easily informed through 
the medium of a broad illustration 
than in any other way, and as to what 
the hypercritical few may think, I don’t 
care.” 

Good as Lincoln was in his stories, 
his great strength was in his clarity. 
After he had presented a clear state- 
ment of the facts, the jury and the 
court would generally follow his con- 
clusions as to the law. 

A colleague recalled, “Mr. Lincoln 
was the plainest man I ever heard. He 
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was not a speaker but a talker. He 
talked to jurors and to political gather- 
ings plain, sensible, candid talk, al- 
most as in conversation, no effort what- 
ever in oratory. But his talking had 
wonderful effect. Honesty, candor, fair- 
ness, everything that was convincing, 
was in his manner and expressions.” 
William Herndon, gave a more vivid 
account of Lincoln before a jury: 


When he rose to speak to the jury . . . he 
stood inclined forward, was awkward, angu- 
lar, ungainly, odd, and, being a very sensi- 
tive man, I think that it added to his 
awkwardness; . . . he used his head a great 
deal in speaking, throwing or jerking or 
moving it now here and now there, now in 
this position and now in that, in order to 
be more emphatic, to drive the idea home. 
Mr. Lincoln never beat the air, never sawed 
space with his hands, never acted for stage 
effect; was cool, careful, earnest, sincere, 
truthful, fair, self-possessed, not insulating, 
not dictatorial; was pleasing, good natured; 
had great strong naturalness of look, pose, 
andact:...... 


Fees 

Lincoln’s livelihood came from his 
lawyering. His clients were not rich 
and his charges were almost always 
small. Judge David Davis once chided 
him for ruining the bar with his “pica- 
yune” fees. In Lincoln’s practice, $5 and 
$10 fees were normal; $20 was consid- 
ered a good fee and $100 a munificent 
one. The largest fee he received was 
$5,000 in a case that went several years. 
Lincoln’s views on fees were expressed 
in his law lectures: 


The matter of fees is important, far beyond 
the mere question of bread and butter 
involved. Properly attended to, fuller justice 
is done to both lawyer and client. An exorbi- 
tant fee should never be claimed. As a 
general rule never take your whole fee in 
advance, nor any more than a small re- 
tainer. When fully paid beforehand, you are 
more than common mortal if you can feel 
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the same interest in the case, as if some- 
thing were still in prospect for you, as well 
as for your client. And when you lack 
interest in the case the job will very likely 
lack skill and diligence in the performance 


Honest Abe 

Judge Davis once said of Lincoln, 
“The framework of his mental and 
moral being was honesty, and a wrong 
cause was poorly defended by him.” 
Lincoln generally refused to take cases 
unless he believed in the client’s cause. 
Clients who consulted him were at 
times bluntly advised to withdraw from 
an unjust or hard-hearted contention 
or bidden to seek other counsel. 

Even in Lincoln’s day, lawyers 
suffered from low public esteem. Lin- 
coln’s advice here remains pertinent. 
There is a vague popular belief that lawyers 
are necessarily dishonest. I say vague, be- 
cause when we consider to what extent 
confidence and honors are reposed in and 
conferred upon lawyers by the people, it 
appears improbable that their impression 
of dishonesty is very distinct and vivid. Yet 
the impression is common, almost univer- 
sal. Let no young man choosing the law for 


a calling for a moment yield to the popular 
belief—resolve to be honest at all events; 
and if in your own judgment you cannot be 
an honest lawyer, resolve to be honest 
without being a lawyer. 


Lincoln’s place in history derives not 
from his abilities as a lawyer but from 
his qualities as a human being and his 
seminal achievements as President. 
Still, he was a lawyer of whom the bar 
could be proud. 

In his sparkling analysis of Lincoln 
as a lawyer, John Frank underscores 
the qualities which made Lincoln an 
outstanding lawyer: 

1) A personality that attracted 
clients and won the confidence of ju- 
ries; 

2) The ability to go quickly and 
briefly to the heart of a matter; 

3) Restrained but effective verbal 
expression; 

4) Ahighly retentive mind; 

5) A willingness to work very hard. 

And above all, were Lincoln’s open- 
ness and integrity. 

How vastly lawyers would improve 
their image, if they could all emulate 
these stellar qualities.0 


Legal Writing: The Lawyer’s 


Survival Guide 
June 24, 1994, 2:30 p.m. to 5:30 p.m. 
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Journal and News Editorial Board 


To attend this seminar and earn CLE credit hours, please 
register on the Annual Meeting form in the April 15 News. 
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From Freedom to Slavery 
by Gerry Spence 
Reviewed by C.D. Rogers 

“Who joyously proves every day that 
freedom can be achieved by embracing 
both life and death as partners in the 
cosmos,” writes Gerry Spence on the 
frontispiece and immediately reveals 
the thesis of this book by a lawyer for 
the lawyer. 

Ten tyrannies—justice, freedom, fear, 
work, corporate core, poverty, view- 
point, maleness, media, and time—can 
be vanquished by only two solutions: 
either from outside or from inside the 
self. Spence asserts that “solutions are 
mainly matters of the self, that power 
vested in others is often irrelevant to 
our freedom. . . that we are the foun- 
tainhead of power, and that, therefore, 
we need not free the world—we need 
only free ourselves.” Therefore, “the 
only change essential for the better- 
ment of the human condition is to 
change within.” 

How can justice become tyranny? 
When a government (or a lawyer or 
any self) loses respect for the indi- 
vidual, one forgets that “when the rights 
of our enemies have been wrested from 
them, our own rights have been lost as 
well, for the same rights serve both 
citizen and criminal.” In Spence’s opin- 
ion, the timid sheep goes down one-by- 
one until the entire citizenry becomes 
prey to the wolf of state. His truth 
emerges through techniques familiar 
to readers of his other books—Gunning 
for Justice, Trial by Fire, or Of Murder 
and Madness, for example. These are 
the homespun anecdotes, allegories, 
and literary allusions and references, 
techniques making special reading— 
and persuasive arguments—(for which 
we know Spence) before the jury. 

Of the 10 tyrannies explored, the 
tyranny of maleness receives unique 
analysis. Have these declarations been 
heard? “I let my workers speak their 
minds.” “I think we should save the 
spotted owl.” “I think women should 
have equal rights.” “I let my wife do 
what she wants.” Arrogance—all— 
snorts Spence. This arrogance, spring- 
ing from the terror of the temporal 
condition, rules civilized life as known 
today. Ironically, with his own arro- 
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gance, Spence claims the only guide 
back to the lost Garden is Eve. His 
argument rests on the Bible, medicine, 
law, scientific studies with beagle pup- 
pies, philosophers and theologians on 
the Bull of 1484 to the American In- 
dian Black Elk. 

“Free at last!” Is pure freedom desir- 
able? “Pure freedom is pure terror,’ 
Spence claims. Only each can make the 
individual choice, and From Freedom 
to Slavery leads the reader to reex- 
amine the basics of one’s life to know 
this power to make the choice. This is 
neither a Dale Carnegie nor a Norman 
Vincent Peale call to life but a refresh- 
ing call to ideals; it is a call from one 
with 40 years in the legal ring—like 
the pure call of King Elk—from Jackson 
Hole, Wyoming. 

From Freedom to Slavery by Gerry 
Spence is published by St. Martin’s 
Press, 175 Fifth Avenue, New York, 
N.Y. 10010 and sells for $17.95 (171 
pp.). 


The Living Trust Revolution 

by Robert A. Esperti and Renno L. 
Peterson 

Reviewed by Néstor Enrique Cruz 

This work is must reading for both 
educated laypersons and practitioners. 
The authors carefully compare the three 
paradigms of estate planning, i.e., wills/ 
probate, joint tenancy, and inter vivos 
trusts, using all the relevant criteria: 
taxes, legal instruments, attorneys’ 
fees, costs, family needs, donor wishes, 
administrative simplicity, efficacy, pri- 
vacy, contests, protection from credi- 
tors, plus many others that are rarely 
considered, even by seasoned practitio- 
ners. They rigorously compare the pros 
and cons of each model, and persua- 
sively argue that the living trust model 
better serves client interest. 

The authors pull no punches when 
they argue their position. While main- 
taining a professional civil tone, they 
marshall economics, legal, and survey 
evidence to prove their main conclu- 
sion. They reserve their heavy ammu- 
nition for the wills/probate model 
without using invective or implying 
chicanery. They simply ascribe the ob- 
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solescence of the wills/probate model 
to the inevitable inertia of our hyper- 
complex legal system. 

Beyond the immediate subject at 
hand, the authors, perhaps uninten- 
tionally, have done a great service to 
the public and the bar. There is a 
medieval Spanish proverb to the effect 
that “the cheap always turns out to be 
expensive in the end.” Put another 
way, preventive law is just as or more 
effective than preventive medicine. It 
is very tempting for clients, in an effort 
to save money, to avoid consulting a 
lawyer at the very beginning of a 
problem. Unfortunately, some clients 
consult attorneys only after their legal 
situation begins to unravel seriously. 
By that time, sometimes nothing can 
be done, or something can be done but 
only at a much greater cost to the 
client, than if he or she had consulted 
an attorney timely to nip a problem in 
the bud. 

What this book conclusively proves 
is that in estate planning, a good, 
seemingly expensive initial plan is 
much less costly in the end than a 
fill-in-the-blanks will. It is up to the 
bar to educate the public as to the 
indisputable fact that what is true for 
estate planning is also true for the law 
as a whole. 

The Living Revolution: Why Ameri- 

can Is Abandoning Wills and Probate, 
by Robert A. Esperti and Renno L. 
Peterson, is published by Viking Press 
and sells for $25 (478 pp.). 
Néstor Enrique Cruz, Annandale, Vir- 
ginia, is president of St. George’s Asso- 
ciates and a member of The Florida 
Bar Journal Editorial Board. 


Members of the Bar are encouraged to 
submit brief book reviews (approximately 
500 words) for publication. They should 
be related to law but may be practical, 
esoteric, entertaining, or even fiction. 
Reviews should include the number of 
pages, the publisher, cost, and pub- 
lisher’s address. Send reviews to Editor, 
The Florida Bar Journal, 650 Apalachee 
Parkway, Tallahassee, Florida 32399- 
2300. Reviews will be published on a 
space-available basis. 


DON’T MISS 


on the Attorney Biographical Section (Blue Pages) 


Sample Biographies: 
Sole Practitioner listing— 


of the 1994 Bar Directory 


Attorney Biographies 


Naples 


McDonnell 


(813) 434-7711 


AREAS OF PRACTICE: Civil and Criminal Litigation, Family 

Law, Personal Injury and Wrongful Death 

MCDONNELL, Michael R N . 813/434-7711 
720 Goodlette Rd. N. Ste. 304, Naples 33940 


MICHAEL R. N. MCDONNELL: Born Paterson, NJ, September 
(See Attorney Biographical Section) 


24, 1940. Admitted to The Florida Bar, April 1970. Education: 
United States Military Academy, B.S., 1962; Stetson College of 


Firm listing— 


720 Goodlette Road North 
Suite 304 
Naples, Florida 33940 


Law Offices 


Fax (813) 434-5629 


Law, J.D., 1970. Distinctions and Honors: Board Certified Civil 
Trial Lawyer, by The Florida Bar and National Board of Trial 
Advocacy. Memberships: The Florida Bar, Collier County Bar 
Association, Academy of Florida Trial Lawyers, and American 
Trial Lawyers Association. 


Attorney Biographies 


All bios receive 
a reference under 
roster listings 


(305) 373-4000 


AREAS OF PRACTICE: General Trial and Appellate Practice 
in all State and Federal Courts including Antitrust, Securities and 
Complex Commercial Litigation, Construction Litigation, Con- 
dominium Law, Real Estate and Zoning Litigation, Marital and 
Family Law, Products Liability, Professional Negligence and 


Law, I ynal Law, Estate, Trust and Probate Law 
FLOYD, RobertL....... 305/373-4000 
Floyd, Pearson, et al. 
175 N.W. 1st Ave., Miami 33128 ROBERT L. FLOYD: Born Cincinnati, OH, January 4, 1918: 
(See Attorney Biographical Section) — 


Admitted to The Florida Bar, 1944; District of Columbia and 
U.S. Court of Appeals for the District of Columbia Circuit, 1942; 
U.S. District Court, Southern District of Florida and U.S. Court 
of Appeals, Fifth Circuit, 1944; U.S. Supreme Court, 1950; U.S. 
Court of Appeals, Eleventh Circuit, 1981. Education: University 
of Florida, Washington College of Law of the American Univer- 
sity, J.D., 1941. Distinctions and Honors: Mayor, City of Miami, 


Floyd Pearson Richman Greer Weil 
Brumbaugh & Russomanno, P.A. 
Twenty-Sixth Floor, Courthouse Center 
175 Northwest First Avenue 
Miami, Florida 33128-1817 


Fax: (305) 373-4099 


Lawyers Section, Board of Governors, 1973-1977; Chair, 
Special Study Committee of Mode! Rules of Professional 
Conduct, 1979-1983); The Florida Bar Foundation, Director, 
1984-1989; Dade County Bar Association, President, 1976; 
American Bar Association, House of Delegates, 1984-; Ameri- 
can Judicature Society, Director, 1985-1989. Fellow: Interna- 
tional Society of Barristers; American College of Trial Lawyers. 
Capt., U.S. Army, J.A.G.C., 1966-1969. 


ALAN G. GREER: Born Ei Dorado, AR, May 31, 1939. Admitted 
to The Fionda Bar, U.S. District Courts, Southern and Middle 
Distncts of Florida and U.S. Courts of Appeals, Forth, Fifth, Ninth 
and Eleventh Circuits, 1970; U.S. Tax Court and U.S. Supreme 
Court, 1974; New York State Bar, 1983; District of Columbia 
Bar, 1988. Education: U.S. Naval Academy, B.S., 1961; Unwer- 
sity of Florida, J.D., 1969. Distinctions and Honors: University 


Advantages of The Florida Bar Journal Directory: 


e Less expensive than any other legal directory. From $275 for sole 
practitioner listings to $1,250 for a full page. 


e More accessible to Florida lawyers, because it is the only directory 


every Florida lawyer receives. 


e More convenient to use, because it is on every lawyer’s desk instead 


of in some lawyers’ libraries. 


To place your biography, or for further information 
contact Lisa Frost at (904) 561-5685. 
Deadline for this section is April 15. 


Share your credentials with all Florida lawyers in the Blue Pages. 


THE FLORIDA BAR JOURNAL/APRIL 1994 81 


F 


LAWYER SE 


in WordPerfect® 5.1 


CuHapTer 7 BANKRUPTCY SOFTWARE 
MENU-DRIVEN DATA INPUT, EDITING, PRINTING 
AUTOMATICALLY FORMATS AND CALCULATES 

XXXXX file. 
Case No. BN 77777 


Attorney Fee Disclosure 
Consumer Intent 

Installment Payments 

Mailing affidavit or certificate 
Reaffirmation Agreement 
Statement of Financial Affairs 


Petition 
Go to a different menu | 
Screen 3. DATA INPUT Menu 
TRY SOMETHING NEW 

IN A FAMILIAR FORMAT! 
Produce Orrica: Forms with WordPerfect” and a graphics printer 

Loads in seconds (1 MB hard-drive space — 0.7 MB per client file) 

Requires WordPerfect® Version 5.1 (27 June 90 or later) 
21-day money-back guarantee (less shipping) 
COMPREHENSIVE MANUAL 


1-800-386-1197 $427-0° 
Licensed by 
(version 7.3/5.1) WORKING WITH 
Distributed by 


NORTHWEST 


©1994 FSS 


WordPerfect 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


icians for Quality 


SEARCHING 
FOR 
CO-COUNSEL ...? 


Consult the Attorney 
Biographical Section of 
the 1993 Florida Bar 


Journal directory. 


For more information 
contact Javier Cano at 
(904)561-5601. 


CHAP7.13 
introduces 
New 


\ 4 
NY NY 


That’s What Matters The Chapter 13 
WIN the confidence of your clients Software that 
WIN the approval of your peers 
* WIN the battle of stage fright in the . adapts to 

courtroom different courts, 
AN 
ATTORNEY PREPARES. ... Makes complete 
plans in 13 minutes. 


Non-Verbal Behavior 


A video approved by The 
Florida Bar for CLE 
Order From: 
Earl Productions, Inc. 
6800 S.W. 40th Street, # 288 
Miami, FL 33155 
(305) 662-1318 


(810) 398-9930 


1111S. Woodward, Royal Oak, Ml 48067 


82 THE FLORIDA BAR JOURNAL/APRIL 1994 


4 PAGES 
Schedule B 
Schedule C 
Schedule D 
Schedule E 
Schedule F } 
Schedule G 
Schedule H 
ve Schedule I 
- Schedule J JS (spouse) 
fe Amendment Cover Sheet 
ng) 
DATA SYSTEMS | 
VY YNNYY 
WINNING! 
4 Demodisk. References. 
Money hack guarantee. 
| Specialty Software. 


LAWYER SERVICES PAGES 


BANKRUPTCY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


Chapter 7, 11, 12, 13 - GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in-depth evaluation to 
bankruptcies! ascertain and define causation, liability and breaches in standards of care. 


+ GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step 
through each case to insure that your clinical knowledge is commensurate with ours. 
We shall be brutally candid if case evidences no merit, or if causation is poor. 


p Fast and extremely easy 
to learn and use. 


> Best looking, typeset- > GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Representative will 
quality forms. explore potential medical strategy/arguments and tactics commonly used by 
p» Unlimited, toll-free opposing side to indemnify their clients. 
telephone support. * GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
: and upon your directives, we shall be pleased to forward a detailed report. 
occasional filings. - OUR Basic FEE is $275: You incur no costs until you choose to pursue the expert’s 


work-up for his affidavit. No retired, no foreign, and no court-worn experts. 
No university physicians who can sabotage your plaintiffs case in favor of defense. 


Call 1-800-492-8037 for free We are not a simple referral service as we have provided litigation support to over 
demo disk, references and 750 firms throughout the U.S. We have earned our reputation prudently, for 
sample forms defense firms, carriers and plaintiffs. 
30% off if you own a a or aman HCAI: Health Care Auditors, Inc. Telephone (813) 579-8054 
Leave the hassles behina! 2 Corporate Drive, Penthouse 690 Telecopier (813) 573-1333 


Clearwater, Florida 34622 


We are pleased to receive your calls. 


Best Case Solutions, Inc. 
635 Chicago Ave., Suite 110 © Evanston, IL 60202 


EXPERT WITNESSES 
Searching 
<«» Economics <> Vocational « » Medical «> 
for Wrongful Terminatione Business Valuations Lost Profits 
Software ae Personal InjuryeWrongful Deathe Lifetime Cost of Care 


Vocational Assessmente Medical Malpractice 
Environmentale Commercial 

. esearc anni ons c. 
Legal Software Directory (405) 580-4567 
of your Austin/Dallas/Houston/Oklahoma City/El Paso/San Antonio 
Florida Bar 


Journal directory. 


Here to serve you.... 


Suppliers to the legal profession whose advertisements 
appear in this issue of the Journal not only help 
underwrite the costs of this publication but are ready to 
supply lawyers with their practice and personal needs. 


When you need a product or service, consult these 
companies and individuals first. 


©@ 
“How do you plead to holding up 
an automatic bank teller?” 


THE FLORIDA BAR JOURNAL/APRIL 1994 83 


| 
Spend less valuable time filing | STAT STAT AFFIDAVIT SERVICE - ALL SPECIALTIES | 

4 


LAWYER SERVICES PAGES 


inter-City Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Weicome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; Con- 
struction Safety; Elevators/Escalators; Fires/ 
Explosions; Fiammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution— 
Air & Water; Safety/Electrical Engineering; Slips 
and Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(407)361-0990 
FAX (407) 338-7771 
4400 North Federal Highway 
Boca Raton, FL 33431 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design pius goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 

Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


ADVERTISERS INDEX 

James G. Atkins & Assoc., P.A. 59 Little St. Simons Island 29 
Attorneys’ Title Insurance Fund, Inc., 11,49 Martindale Hubbell 37 
Best Case Solutions, Inc. 83 Matthew Bender 9 
The Bisel Company 53. Mead Data Central 2nd Cover, 42, 43 
Corporation Information Midstate Legal Supply Corp. 21 

Services, Inc. 3rd Cover On Point Solutions 1 
Cowles Legal Systems 27 Overseas Services Intern. Corp. 19 
Earl Productions, Inc. 82 Physicians for Quality 82 
Empire Corporate Kits 5 Research & Planning Consultants, Inc. 83 
The Financial Valuation Group 84 Seaview Software 82 
Fogel & Associates, Inc. 17 Shepard’s McGraw-Hill 13 
Government Liaison Services, Inc. 84  Siver Insurance 41 
Health Care Auditors, Inc. 83 Southern College 35 
Hildebrandt 25 Specialty Software 82 
HSA Environmental, Inc. 20 Sun Bank 7 
Inter-City Testing & Consulting 84 Transmedia, Inc. 34 
International Genealogical Search 28 UCC Filing & Search Services 6, 61 
Kemp & Associates, Inc. 48 University of Florida 33 
Lawyers Cooperative Publishing 3 West Publishing 4th Cover 


Levine, Busch, Schnepper & Stein, P.A. 63 


VW BPA 


The Rush is On! 


Sign up for The 1994 
Attorney Biographical 
section of The Florida 
Bar Journal Directory. 


Call Lisa Frost 
at (904) 561-5685 
for more information. 


Valuation Should Not Be A Gray Area! 


The Professionals to Call When You Need Appraisal Services 
Accepted by the Courts Statewide 


FINANCIAL VALUATION 
LY, 


ROY 


APPRAISALS 
BUSINESS * MACHINERY & EQUIPMENT + REAL ESTATE 


MICHAEL J. MARD, ASA 
River Tzrrace Office Park 
8074 N. 56th Street 
Tampa, FL 33617 
PHONE (813) 985-2232 
FAX (813) 988-8209 


Reports and Expert Testimony for: 
O Family Partnerships 

O Estate and Gift Taxes 

0 Eminent Domain 

O Manttal Dissolution 

O Mergers and Acquisitions 
O Performance Analysis 

O Lost Profits Analysis 

Shareholder Disputes 

O ESOPs 

O Fairness Opinions 

0 Economic Damages 


GARY A. WAWRZASZEK, J.D. 
20 N. Orange Street 

Suite 1400 

Orlando, FL 32801 

PHONE (407) 236-9783 

FAX (407) 843-4315 


Orlando - 


Tampa - 


Raleigh - Los Angeles - San Diego - Las Vegas 


THE FLORIDA BAR JOURNAL/APRIL 1994 


> 

= 
= 
¥ 


of fictitious name registration 
you need to give CIS a call 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 
All we need is your John Hancock. 
For answers to your fictitious name 


Our Fictitious Name Division will CORPORATION questions, drop us a line or call us toll 
assist you in preparing and recording INFORMATION free at 1-800-342-8086. 
your completed application. We have SERVICES, INC Let CIS register your fictitious name. 
established a statewide publishing 


Fictitious Name Division m 1201 Hays Street m Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 


4 
| 


Build The Only Federal CD-ROM 
Library That Works Together. 


When you build a federal CD-ROM 
library, build the only one that 
works together for fast, thorough research. West’s 


federal library. 


It’s the only CD-ROM source linked by 
West’s exclusive key numbers, cross refer- 
ences and library references. You can follow 
these unique signposts to the primary authority 
you want, no matter where you start. And get 
there fast with hypertext links between federal 
publications in West CD-ROM Libraries™ 


Best of all, once you find one relevant case, you 


can use key numbers to find similar cases. 


So build the only federal CD-ROM library that works 
together. West’s federal library. 


Because when your library works together, it works 


West Publishing 0 
More ways to win 


Call 1-800-255-2549 Ext. 8015 


© 1994 WEST PUBLISHING 3-9341-7/1-94 


so much harder for you. 


ae q 

36 
3 

| 
i 

a 

mc: 


